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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    The pl ai nt i f f ,  Gar y Hannemann 

( Hannemann) ,  seeks r evi ew of  a publ i shed cour t  of  appeal s 

deci s i on,  Hannemann v.  Boyson,  2004 WI  App 96,  ¶1,  273 

Wi s.  2d 457,  681 N. W. 2d 561,  af f i r mi ng i n par t ,  r ever si ng i n 

par t ,  and r emandi ng wi t h di r ect i ons a j udgment  of  t he Out agami e 

Count y Ci r cui t  Cour t ,  Har ol d V.  Fr oehl i ch,  Judge.   The ci r cui t  

cour t  ent er ed j udgment  on t he j ur y ver di ct  i n f avor  of  Hannemann 

i n hi s chi r opr act i c mal pr act i ce case agai nst  t he def endant ,  Dr .  

Cr ai g Boyson ( Boyson) .   The cour t  of  appeal s hel d,  i nt er  al i a,  

t hat  t he speci al  ver di ct  submi t t ed t o t he j ur y was er r oneous 
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because i t  asked onl y whet her  Boyson was negl i gent  i n hi s 

t r eat ment  of  Hannemann and di d not  separ at el y ask whet her  Boyson 

f ai l ed t o obt ai n Hannemann' s i nf or med consent  f or  t he pr ocedur e 

t hat  al l egedl y caused hi s i nj ur y.   I d. 1   

¶2 We agr ee wi t h Boyson and t he cour t  of  appeal s  t hat  

negl i gent  t r eat ment  and f ai l ur e t o obt ai n i nf or med consent  i n 

t he cont ext  of  chi r opr act i c mal pr act i ce ar e t wo di f f er ent  i ssues 

t hat  r equi r e separ at e ver di ct  quest i ons.   We concl ude t hat  

al t hough t he pr act i ce of  chi r opr act i c and t he pr act i ce of  

medi ci ne ar e di s t i nct  heal t h car e pr of essi ons,  t he obl i gat i on of  

t he pr act i t i oner s of  bot h t o di scl ose t he r i sks of  t he t r eat ment  

and car e t hey pr ovi de shoul d be t he same.   Whi l e t he act ual  

di scl osur es wi l l  i nevi t abl y var y bet ween doct or s and 

chi r opr act or s,  t he nat ur e of  t he dut y and l i mi t at i ons t her eon 

shoul d be t he same.   A pat i ent  of  chi r opr act i c has t he same 

r i ght  as a pat i ent  of  medi cal  pr act i ce t o be i nf or med of  t he 

mat er i al  r i sks of  t he pr oposed t r eat ment  or  pr ocedur e so t hat  he 

may make an i nf or med deci s i on whet her  t o consent  t o t he 

pr ocedur e or  t r eat ment .   As such,  we hol d t hat  t he scope of  a 

chi r opr act or ' s dut y t o obt ai n i nf or med consent  i s t he same as 

t hat  of  a medi cal  doct or .    

                                                 
1 The cour t  of  appeal s r ej ect ed Boyson' s ot her  ar gument s 

t hat  t he c i r cui t  cour t  er r ed by el i mi nat i ng l anguage f r om t he 
st andar d i nf or med consent  j ur y  i nst r uct i on and by gi v i ng a 
st andar d causat i on i nst r uct i on.   Hannemann v.  Boyson,  2004 WI  
App 96,  ¶1,  273 Wi s.  2d 457,  681 N. W. 2d 561.   Boyson di d not  
f i l e a cr oss appeal  on t hese i ssues and we t her ef or e do not  
addr ess t hem.    
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¶3 Fur t her mor e,  we concl ude t hat  t he c i r cui t  cour t ' s  

f ai l ur e t o submi t  a separ at e speci al  ver di ct  on i nf or med consent  

af t er  separ at el y  i nst r uct i ng t he j ur y on negl i gent  t r eat ment  and 

i nf or med consent  const i t ut ed pr ej udi c i al  er r or .   We t her ef or e 

af f i r m t he deci s i on of  t he cour t  of  appeal s r ever si ng par t  of  

t he j udgment  of  t he c i r cui t  cour t  and r emandi ng t he case f or  a 

new t r i al .   

I .  FACTUAL BACKGROUND 

¶4 On August  21,  2000,  Hannemann f i l ed a compl ai nt  

agai nst  Boyson i n Out agami e Count y Ci r cui t  Cour t ,  al l egi ng t hat   

" [ f ] r om August  7 t hr ough August  23,  1997,  t he def endant  

negl i gent l y pr ovi ded chi r opr act i c t r eat ment  t o t he pl ai nt i f f ,  

Gar y Hannemann,  as a pr oxi mat e consequence t o whi ch t he 

pl ai nt i f f  suf f er ed ser i ous and per manent  i nj ur y .  .  .  . "   As 

st at ed wi t h mor e par t i cul ar i t y  i n hi s schedul i ng conf er ence 

st at ement ,  Hannemann al l eged t hat  " [ t ] he def endant  negl i gent l y 

adj ust ed t he pl ai nt i f f ' s  cer vi cal  spi ne r esul t i ng i n t he 

pl ai nt i f f  suf f er i ng a st r oke wi t h per manent  di sabi l i t y . "    

¶5 A f our - day j ur y t r i al  was hel d begi nni ng on August  15,  

2003.   Dur i ng voi r  di r e,  Hannemann' s at t or ney began ar gui ng t he 

t heor y t hat  Boyson f ai l ed t o pr ovi de i nf or med consent  by aski ng 

t he pot ent i al  j ur or s i f  t hey t hought  i t  was wr ong f or  a doct or  

t o war n a pat i ent  about  t he possi bi l i t y  of  har m bef or e 

per f or mi ng a pr ocedur e,  even i f  " i t ' s  a ver y r emot e r i sk"  t hat  

may r esul t  i n ser i ous i nj ur y or  deat h.   Dur i ng openi ng 

st at ement s,  Hannemann' s at t or ney concent r at ed on Boyson' s 

al l eged f ai l ur e t o di scuss t he r i sks i nher ent  i n per f or mi ng a 
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cer vi cal  adj ust ment  wi t h Hannemann and hi s f ai l ur e t o per f or m 

appr opr i at e t est s on Hannemann.    

¶6 The f ol l owi ng f act s and f act ual  di sput es wer e 

devel oped at  t r i al .   Hannemann began seei ng Boyson i n Jul y 1996 

due t o l ower  back spasms and headaches he exper i enced as a 

r esul t  of  hi s j ob,  whi ch r equi r ed l ong per i ods of  dr i v i ng.   

Hannemann had pr evi ousl y under gone a spi nal  f usi on oper at i on.   

Boyson t est i f i ed t hat  Hannemann al so compl ai ned of  numbness and 

t i ngl i ng i n hi s ar m.   Boyson st at ed t hat  he t ook a pat i ent  

hi st or y and per f or med var i ous t est s on Hannemann.   I t  i s  

undi sput ed t hat  Boyson di d not  per f or m a " Geor ge' s Test , "  whi ch 

i s desi gned t o t est  f or  neur ovascul ar  i nj ur i es,  because he 

bel i eved such a t est  was i nval i d.   However ,  Boyson t est i f i ed 

t hat  he per f or med sever al  ot her  t est s t hat  ser ved t he same 

pur pose as t he " Geor ge' s Test . "   He al so st at ed t hat  he 

per f or med x- r ays on Hannemann.    

¶7 Boyson di agnosed Hannemann wi t h cer vi cal  subl uxat i on 

dysf unct i on.   Boyson t est i f i ed t hat  when Hannemann began hi s 

t r eat ment ,  he descr i bed t he pr oposed t r eat ment  and di scussed t he 

var i ous r i sks and benef i t s of  chi r opr act i c adj ust ment .   The 

r ecor d i ndi cat es t hat  Hannemann si gned i nf or med consent  f or ms on 

t wo occasi ons. 2  However ,  i t  i s  undi sput ed t hat  Boyson di d not  

                                                 
2 The f or ms,  dat ed Jul y and November  1996,  pr ovi de,  i n 

per t i nent  par t :  

I  t he under si gned,  a pat i ent  i n t hi s of f i ce,  her eby 
aut hor i ze BOYSON CHI ROPRACTI C OFFI CE t o admi ni st er  
such t r eat ment  as i s necessar y,  and t o per f or m t he 
f ol l owi ng t her apy and mani pul at i on and such addi t i onal  
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war n Hannemann t hat  chi r opr act i c t r eat ment  car r i ed a r i sk of  t he 

pat i ent  suf f er i ng a st r oke or  ot her  neur ovascul ar  i nj ur i es.   

Boyson expl ai ned t hat  t he r eason he never  di scussed t he r i sk of  

st r oke was t hat  t o hi s r ecol l ect i on,  at  t he t i me t her e was no 

def i ni t i ve cor r el at i on bet ween chi r opr act i c adj ust ment s and 

st r oke and t hat  " t he r i sk of  t hat  i s  so ast r onomi cal  t hat  i t  

wasn' t  a maj or  f act or . "    

¶8 Thr oughout  t he cour se of  hi s t r eat ment ,  Boyson 

per f or med adj ust ment s on Hannemann' s ent i r e spi ne and neck i n 

or der  t o pl ace i t  i n pr oper  al i gnment .   Af t er  a gap i n hi s 

t r eat ment ,  Hannemann saw Boyson i n November  1996,  f ol l owi ng hi s 

i nvol vement  i n an aut omobi l e acc i dent .   I n Jul y 1997,  Hannemann 

saw a medi cal  doct or  f or  headaches and neck st i f f ness and was 

di agnosed wi t h a f or m of  v i r al  meni ngi t i s .    

¶9 Fol l owi ng anot her  t wo- mont h gap i n chi r opr act i c 

t r eat ment ,  Hannemann r et ur ned agai n t o see Boyson on August  7,  

1997,  compl ai ni ng of  sever e headaches.   Boyson t est i f i ed t hat  he 

t ook a br i ef  pat i ent  hi st or y of  Hannemann and per f or med a br i ef  

                                                                                                                                                             
t her apy or  pr ocedur es as ar e consi der ed 
t her apeut i cal l y necessar y on t he basi s of  f i ndi ngs 
dur i ng t he cour se of  sai d t r eat ment .  

I  her eby cer t i f y t hat  I  have r ead and f ul l y under st and 
t he r easons above Aut hor i zat i on f or  Chi r opr act i c 
Tr eat ment s,  t he r easons why t he above named t r eat ment  
i s consi der ed necessar y,  i t s  advant age and possi bl e 
compl i cat i ons,  i f  any,  as wel l  as possi bl e al t er nat i ve 
modes of  t r eat ment ,  whi ch wer e expl ai ned t o me by 
BOYSON CHI ROPRACTI C OFFI CE.  

I  al so cer t i f y t hat  no guar ant ee or  assur ance has been 
made as t o t he r esul t s t hat  may be obt ai ned.    
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exam.   Boyson t est i f i ed t hat  Hannemann di d not  i nf or m hi m of  hi s  

meni ngi t i s  di agnosi s dur i ng t hi s v i s i t .    

¶10 Hannemann agai n saw Boyson af t er  a l ong day of  dr i v i ng 

on Thur sday,  August  21,  1997,  compl ai ni ng of  l ower  back spasms 

and headaches.   Hannemann t est i f i ed t hat  Boyson admi ni st er ed an 

adj ust ment  t o hi s l ower  back and neck.   However ,  Hannemann 

st at ed t hat  when Boyson adj ust ed hi s neck t hi s t i me,  he 

exper i enced a gr eat  deal  of  pai n and hear d a l oud " cr ack. "   

Hannemann st at ed t hat  Boyson di d not  r espond when he st at ed t hat  

he had exper i enced an unusual  amount  of  pai n af t er  t he 

adj ust ment .   Boyson t est i f i ed t hat  t he adj ust ment  he 

admi ni st er ed on t hat  dat e was no di f f er ent  t han hi s pr evi ous 

adj ust ment s.   Boyson al so st at ed t hat  he per f or med el ect r i cal  

muscl e st i mul at i on t her apy on t hat  dat e.   Boyson deni ed 

Hannemann ever  t ol d hi m t he adj ust ment  caused hi m pai n.    

¶11 The next  day,  Hannemann began exper i enci ng unusual  

sympt oms t hat  pr ompt ed hi m t o cal l  Boyson' s of f i ce.   Hannemann 

t est i f i ed t hat  hi s l eg was act i ng up and he was havi ng 

di f f i cul t y wal k i ng.   Hannemann made an appoi nt ment  t o see Boyson 

t he f ol l owi ng day,  even t hough Boyson' s of f i ce was gener al l y  

c l osed on Sat ur days.    

¶12 Boyson t est i f i ed t hat  when Hannemann saw hi m on 

Sat ur day,  August  23,  Hannemann i ndi cat ed he had devel oped 

numbness and t i ngl i ng i n hi s l egs and under  hi s f oot ,  as wel l  as 

a war m sensat i on i n hi s t hi ghs.   Boyson i ndi cat ed t hat  he had a 

di scussi on wi t h Hannemann concer ni ng hi s pr i or  bout  of  

meni ngi t i s  at  t hi s poi nt .   Boyson st at ed he checked Hannemann 
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f or  f i xat i on and per f or med a ser i es of  t est s t hat  i ndi cat e 

whet her  a pat i ent  i s  suf f er i ng f r om meni ngi t i s .   Boyson st at ed 

al l  t est s came back negat i ve.    

¶13 Hannemann t est i f i ed t hat  Boyson asked hi m a ser i es of  

quest i ons,  checked hi s r ef l exes,  pr obed hi s body f or  pai n,  and 

t hen per f or med an adj ust ment  t o hi s neck.   Hannemann st at ed t hat  

t hi s adj ust ment  was si mi l ar  t o t he one he r ecei ved on Thur sday,  

al t hough he st at ed t hi s one di d not  cause hi m pai n.   Hannemann 

deni ed t hat  Boyson advi sed hi m t o go t o t he hospi t al  or  seek 

medi cal  at t ent i on.    

¶14 Boyson deni ed t hat  he per f or med an adj ust ment  on 

Hannemann t hat  Sat ur day and i nst ead t est i f i ed t hat  he per f or med 

" a manual  t her apy t echni que[ . ] "   Boyson al so st at ed t hat  he 

r ecommended Hannemann see a medi cal  doct or  as soon as possi bl e.    

¶15 Over  t he cour se of  t he day,  Hannemann cont i nued t o 

exper i ence a t i ngl i ng f eel i ng i n hi s l eg.   Hannemann went  t o bed 

t hat  eveni ng and awoke at  3: 00 a. m.  t he next  mor ni ng,  unabl e t o 

move one si de of  hi s body.   Hannemann al so began exper i enci ng 

ur i nar y t r act  pr obl ems.   He was admi t t ed t o t he emer gency r oom 

and di agnosed wi t h havi ng suf f er ed a st r oke.    

¶16 Hannemann' s st andar d of  car e exper t  wi t ness,  Dr .  

Kennet h Mur kowski ,  t est i f i ed t hat  Boyson' s t r eat ment  of  

Hannemann i n August  f el l  bel ow t he chi r opr act i c st andar d of  car e 

because Boyson di d not  per f or m a ser i es of  di agnost i c t est s,  

i ncl udi ng t he " Geor ge' s Test , "  whi ch woul d i ndi cat e whet her  a 

pat i ent  was suscept i bl e t o neur ovascul ar  i nj ur y.   Boyson,  i n 

cont r ast ,  pr esent ed evi dence f r om Dr .  Jef f r ey Wi l der  t hat  t he 
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gener al  consensus i n t he chi r opr act i c communi t y  was t hat  t he 

" Geor ge' s Test "  was i nval i d and t hat  t her e i s no way t o scr een a 

pat i ent  who may devel op post - adj ust ment  pr obl ems.   Wi l der  

t est i f i ed t hat  Mur kowski ' s opi ni ons wer e based on an er r oneous 

vi ew of  t he f act s and t hat  Boyson' s t r eat ment  of  Hannemann on 

August  21 and 23 di d not  devi at e f r om t he st andar d of  car e.    

¶17 Mur kowski  al so t est i f i ed t hat  Boyson was negl i gent  i n 

t hat  he f ai l ed t o obt ai n i nf or med consent  because Mur kowksi  

coul d " f i nd no i nf or med consent  i n t he r ecor ds at  al l . "   

Speci f i cal l y,  he st at ed t hat  i nf or med consent  shoul d i ncl ude a 

war ni ng t o t he pat i ent  t hat  one of  t he r i sks of  chi r opr act i c 

t r eat ment  i s neur ovascul ar  i nj ur y,  i ncl udi ng st r oke.   Hannemann 

mai nt ai ned t hat  he woul d not  have subj ect ed hi msel f  t o t he 

adj ust ment  had he known of  t he r i sk of  st r oke.   Wi l der  t est i f i ed 

t hat  Boyson di d,  i n f act ,  obt ai n i nf or med consent ,  and t hat  t he 

r ecor d r ef l ect ed t hi s was done on t wo occasi ons.   He st at ed t hat  

he had no cl i ni cal  cr i t i c i sm of  Boyson f or  f ai l i ng t o i nf or m 

Hannemann about  t he possi bl e r i sk of  a st r oke.   However ,  dur i ng 

cr oss- exami nat i on,  Wi l der  admi t t ed t hat  most  i nf or med consent  

f or ms,  i ncl udi ng t he ones he per sonal l y had used,  di scl osed t he 

r i sk of  neur ovascul ar  i nj ur y as a r emot e consequence of  cer vi cal  

adj ust ment .    

¶18 Hannemann al so pr esent ed evi dence t hat  t he ver y act  of  

per f or mi ng a cer vi cal  adj ust ment  i n t he f ace of  unexpl ai ned 

neur ol ogi cal  sympt oms const i t ut ed negl i gence.    

¶19 The par t i es di sagr eed as t o whet her  t he cer vi cal  

adj ust ment  Boyson al l egedl y admi ni st er ed on August  23,  1997,  was 
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t he cause of  Hannemann' s st r oke,  or  whet her  t he st r oke was t he 

r esul t  of  compl i cat i ons f r om Hannemann' s v i r al  meni ngi t i s .   The 

par t i es al so di sput ed whet her  t her e i s a r ecogni zed l i nk bet ween 

st r oke and cer vi cal  adj ust ment s and,  i f  so,  t he f r equency wi t h 

whi ch st r oke i s connect ed t o cer vi cal  adj ust ment s.   As 

Hannemann' s exper t  t est i f i ed,  t he st at i st i cs " ar e al l  over  t he 

pl ace, "  and t he r epor t ed i nst ances of  such occur r ences r anged 

anywher e f r om one i n a mi l l i on t o 55 out  of  177.    

¶20 At  t he c l ose of  evi dence,  t he par t i es di sput ed what  

i nst r uct i ons shoul d be r ead t o t he j ur y.   Speci f i cal l y,  t he 

par t i es di sagr eed as t o whet her  t he l i mi t at i ons on t he i nf or med 

consent  obl i gat i ons of  medi cal  doct or s shoul d appl y t o 

chi r opr act or s and whet her  t he j ur y shoul d be i nst r uct ed as t o 

negl i gence and i nf or med consent ,  or  s i mpl y negl i gence.   

Hannemann ar gued t hat  i nf or med consent  f or  chi r opr act i c i s 

s i mpl y par t  of  t he st andar d of  car e,  wher eas Boyson ar gued 

i nf or med consent  i s a separ at e obl i gat i on t hat  f ocuses on what  a 

r easonabl e pat i ent  woul d want  t o know and i s not  dependent  on 

t he st andar ds i n t he chi r opr act i c communi t y.    

¶21 The par t i es al so di sagr eed as t o t he f or m of  t he 

speci al  ver di ct .   Boyson ar gued t hat  t he quest i ons on i nf or med 

consent  and negl i gence be submi t t ed separ at el y t o t he j ur y.   

Hannemann ar gued t hat  t he j ur y shoul d be asked t o answer  onl y 

t he quest i on of  negl i gence i n t r eat ment  because i nf or med consent  

i s s i mpl y par t  of  t he st andar d of  car e.   The cour t  deci ded t o 

submi t  onl y t he negl i gence ver di ct ,  st at i ng:   " We ar e not  goi ng 
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t o mess wi t h t he ver di ct .   Let  t he appel l at e cour t  st r ai ght en 

t hi s case out  i f  i t  l eads t o i t . "    

¶22 Dur i ng cl osi ng ar gument s when di scussi ng l i abi l i t y ,  

Hannemann' s at t or ney agai n f ocused gr eat l y on t he f act  t hat  

Boyson al l egedl y  f ai l ed t o obt ai n t he pr oper  i nf or med consent .   

Whi l e he al so ar gued t hat  Boyson was negl i gent  i n f ai l i ng t o 

per f or m appr opr i at e t est s on Hannemann,  namel y,  t he " Geor ge' s  

Test , "  hi s mai n ar gument  was t hat  Boyson was negl i gent  because 

he f ai l ed t o di scuss t he r i sks of  neur ovascul ar  i nj ur y:    

What  di d t he doct or  not  do? He di dn' t  r ecogni ze 
t he pr obl em and he di d not  i nf or m on t hat  Sat ur day 
mor ni ng,  he di d not  i nf or m Gar y Hannemann of  t he r i sk 
t hat  he was about  t o conf r ont  wi t h anot her  adj ust ment .   
He di d not  t el l  hi m,  Gar y i t ’ s  a known f act  t hat  t her e 
i s an associ at i on bet ween cer vi cal  adj ust ment  and 
peopl e who have st r okes.   He di d not  t el l  hi m you had 
devel oped ver y st r ange neur ol ogi cal  sympt oms t hat  may 
i ndi cat e t hat  you' r e i n t he pr ocess of  havi ng a 
neur ovascul ar  i nj ur y.   He di d not  t el l  hi m t her e ar e 
opt i ons,  maybe you shoul d go t o a medi cal  doct or ,  
maybe we shoul d do not hi ng.    

What  he di d i s he deci ded t o pr oceed wi t h an 
adj ust ment ,  t hat  i s  exact l y what  he di d.  .  .  .  He 
di dn' t  t al k t o Gar y about  t he r i sks.   He di dn’ t  do a 
compl et e neur ol ogi cal  and or t hopedi c exam.  .  .  .  He 
di dn' t  t el l  Gar y t o get  medi cal  hel p.    

¶23 Fol l owi ng cl osi ng ar gument s,  t he c i r cui t  cour t  

i nst r uct ed t he j ur y.   The cour t  r ead a modi f i ed ver si on of  Wi s 

JI ——Ci vi l  1023. 8,  Pr of essi onal  Negl i gence:   Chi r opr act or -

Tr eat ment .   The cour t  al so r ead a modi f i ed ver si on of  Wi s JI ——

Ci vi l  1023. 2,  gover ni ng medi cal  i nf or med consent .   The cour t  

i nst r uct ed t he j ur y:  
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A chi r opr act or  has t he dut y t o pr ovi de hi s 
pat i ent  wi t h i nf or mat i on necessar y t o enabl e t he 
pat i ent  t o make an i nf or med deci s i on about  a pr ocedur e 
and al t er nat i ve choi ces of  t r eat ment s.   I f  t he 
chi r opr act or  f ai l s  t o per f or m t hi s dut y,  he i s  
negl i gent .    

To meet  t hi s dut y t o i nf or m hi s pat i ent ,  t he 
chi r opr act or  must  pr ovi de hi s pat i ent  wi t h t he 
i nf or mat i on a r easonabl e per son i n t he pat i ent ' s 
posi t i on woul d r egar d as s i gni f i cant  when deci di ng t o 
accept  or  r ej ect  t he medi cal  t r eat ment .   I n answer i ng 
t hi s quest i on,  you shoul d det er mi ne what  a r easonabl e 
per son i n t he pat i ent ' s posi t i on woul d want  t o know i n 
consent i ng t o or  r ej ect i ng a chi r opr act i c t r eat ment .   

However ,  t he chi r opr act or ' s dut y t o i nf or m does 
not  r equi r e di scl osur e of :  

I nf or mat i on beyond what  a r easonabl y,  wel l -
qual i f i ed chi r opr act or  i n a s i mi l ar  
c l assi f i cat i on woul d know;  Ext r emel y r emot e 
possi bi l i t i es t hat  mi ght  f al sel y or  
det r i ment al l y al ar m t he pat i ent . 3   

                                                 
3 Wi sconsi n JI ——Ci vi l  1023. 2,  Pr of essi onal  Negl i gence:   

Medi cal :   I nf or med Consent  ( 2001) ,  pr ovi des:  

Quest i on _____ asks:  

Di d ( doct or )  f ai l  t o di scl ose i nf or mat i on about  
t he ( i nser t  t r eat ment  or  pr ocedur e)  necessar y f or  
( pat i ent )  t o make an i nf or med deci s i on? 

A doct or  has a dut y t o pr ovi de ( hi s) ( her )  pat i ent  
wi t h i nf or mat i on necessar y t o enabl e t he pat i ent  t o 
make an i nf or med deci s i on about  a 
( di agnost i c) ( t r eat ment ) ( pr ocedur e)  and al t er nat i ve 
choi ces of  ( di agnost i c) ( t r eat ment s) ( pr ocedur es) .   I f  
t he doct or  f ai l s  t o per f or m t hi s dut y,  ( he) ( she)  i s 
negl i gent .    

To meet  t hi s dut y t o i nf or m ( hi s) ( her )  pat i ent ,  
t he doct or  must  pr ovi de ( hi s) ( her )  pat i ent  wi t h t he 
i nf or mat i on a r easonabl e per son i n t he pat i ent ' s 
posi t i on woul d r egar d as s i gni f i cant  when deci di ng t o 
accept  or  r ej ect  ( a) ( t he)  medi cal  
( di agnost i c) ( t r eat ment ) ( pr ocedur e) .   I n answer i ng t hi s 
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quest i on,  you shoul d det er mi ne what  a r easonabl e 
per son i n t he pat i ent ' s posi t i on woul d want  t o know i n 
consent i ng t o or  r ej ect i ng a medi cal  
( di agnost i c) ( t r eat ment ) ( pr ocedur e) .  

The doct or  must  i nf or m t he pat i ent  whet her  
( a) ( t he) ( di agnost i c) ( t r eat ment ) ( pr ocedur e)  i s 
or di nar i l y  per f or med i n t he c i r cumst ances conf r ont i ng 
t he pat i ent ,  whet her  al t er nat e 
( t r eat ment s) ( pr ocedur es)  appr oved by t he medi cal  
pr of essi on ar e avai l abl e,  what  t he out l ook i s f or  
success or  f ai l ur e of  each al t er nat e 
( t r eat ment ) ( pr ocedur e) ,  and t he benef i t s and r i sks 
i nher ent  i n each al t er nat e ( t r eat ment ) ( pr ocedur e) .  

However ,  t he physi c i an' s dut y t o i nf or m does not  
r equi r e di scl osur e of :  

[ • I nf or mat i on beyond what  a r easonabl y,  
wel l - qual i f i ed physi c i an i n a s i mi l ar  
medi cal  c l assi f i cat i on woul d know; ]  

[ • Det ai l ed t echni cal  i nf or mat i on t hat  i n al l  
pr obabi l i t y  t he pat i ent  woul d not  
under st and; ]  

[ • Ri sks appar ent  or  known t o t he pat i ent ; ]  

[ • Ext r emel y r emot e possi bi l i t i es t hat  mi ght  
f al sel y or  det r i ment al l y al ar m t he pat i ent ; ]  

[ • I nf or mat i on i n emer genci es wher e f ai l ur e 
t o pr ovi de t r eat ment  woul d be mor e har mf ul  
t o t he pat i ent  t han t r eat ment ; ]  

[ • I nf or mat i on i n cases wher e t he pat i ent  i s  
i ncapabl e of  consent i ng. ]  

 [ I f  ( doct or )  of f er s you an expl anat i on as t o why 
( he) ( she)  di d not  pr ovi de i nf or mat i on t o ( pl ai nt i f f ) ,  
and i f  t hi s expl anat i on sat i sf i es you t hat  a 
r easonabl e per son i n ( pl ai nt i f f ) ' s  posi t i on woul d not  
have want ed t o know t hat  i nf or mat i on,  t hen ( doct or )  
was not  negl i gent ] .    
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¶24 However ,  t he cour t  submi t t ed onl y a negl i gence ver di ct  

t o t he j ur y,  whi ch asked,  i n per t i nent  par t :  

Quest i on 1:   Was Dr .  Cr ai g Boyson negl i gent  wi t h 
r espect  t o hi s car e and t r eat ment  of  Gar y Hannemann i n 
August  of  1997? 

    Answer :   ____ 

Quest i on 2:   I f  you answer ed quest i on 1 above " yes, "  
pl ease answer  t he f ol l owi ng quest i on.   Was t he 
negl i gence of  Dr .  Cr ai g Boyson a cause of  Gar y 
Hannemann' s neur ovascul ar  i nj ur y?   

    Answer :   ____ 

Quest i on 3:   Was Gar y Hannemann negl i gent  wi t h r espect  
t o hi s own car e by f ai l i ng t o f ol l ow t he i nst r uct i ons 
of  hi s t r eat i ng physi c i ans? 

    Answer :   ____ 

Quest i on 4:   I f  you answer ed quest i on 3 above " yes, "  
pl ease answer  t he f ol l owi ng quest i on.   Was t he 
negl i gence of  Gar y Hannemann a cause of  hi s 
neur ovascul ar  i nj ur y? 

    Answer :   ____ 

¶25 The cour t  di d not  submi t  a speci al  ver di ct  quest i on on 

i nf or med consent . 4  The j ur y answer ed quest i ons one t hr ough t hr ee 

                                                 
4 Wi s JI ——Ci vi l  1023. 1 Pr of essi onal  Negl i gence:   Medi cal :   

I nf or med Consent :   Speci al  Ver di ct  ( 2001) ,  pr ovi des:  

Quest i ons 1,  2,  and 3 of  t he speci al  ver di ct  f or m 
r el at e t o t he i ssue of  i nf or med consent  and r ead as 
f ol l ows:  

Question 1:  Di d ( doct or )  f ai l  t o di scl ose 
i nf or mat i on about  t he ( i nser t  t r eat ment  
or  pr ocedur e)  necessar y f or  ( pat i ent )  
t o make an i nf or med deci s i on? 

    Answer :   __________________ 
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" yes"  and answer ed " no"  t o quest i on f our .   The j ur y awar ded 

Hannemann $227, 000 i n damages.    

I I .  PROCEDURAL POSTURE 

¶26 On Mar ch 10,  2003,  Boyson f i l ed a mot i on f or  a new 

t r i al ,  ar gui ng,  i nt er  al i a,  t hat  t he c i r cui t  cour t  er r ed i n 

f ai l i ng t o i ncl ude speci al  ver di ct  quest i ons on i nf or med consent  

consi st ent  wi t h Wi s JI ——Ci vi l  1023. 1.   By or der  dat ed May 2,  

2003,  t he c i r cui t  cour t  deni ed t he mot i on f or  a new t r i al .   On 

t hat  same day,  t he c i r cui t  cour t  ent er ed j udgment  on t he 

ver di ct .    

¶27 Boyson appeal ed t he j udgment ,  and t he cour t  of  appeal s 

r ever sed i n par t ,  concl udi ng t hat  " f ai l ur e t o obt ai n i nf or med 

                                                                                                                                                             
        Yes or  No 

Question 2:  I f  you answer ed quest i on 1 " yes, "  t hen 
answer  t hi s quest i on:   I f  a r easonabl e 
per son,  pl aced i n ( pat i ent ) ' s  posi t i on,  
had been pr ovi ded necessar y i nf or mat i on 
about  t he ( i nser t  t r eat ment  or  
pr ocedur e) ,  woul d t hat  per son have 
( r ef used) ( accept ed)  t he ( i nser t  
t r eat ment  or  pr ocedur e) ?   

    Answer :   __________________ 

        Yes or  No 

Question 3:  I f  you have answer ed bot h quest i ons 1 
and 2 " yes, "  t hen answer  t hi s quest i on:   
Was t he f ai l ur e by ( doct or )  t o di scl ose 
necessar y i nf or mat i on about  ( i nser t  
t r eat ment  or  pr ocedur e)  a cause of  
i nj ur y t o ( pat i ent ) ?  

    Answer :   __________________ 

        Yes or  No 
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consent  and negl i gent  t r eat ment  ar e t wo di f f er ent  i ssues t hat  

r equi r e di f f er ent  ver di ct  quest i ons. "   Hannemann,  273 

Wi s.  2d 457,  ¶1.   The cour t  of  appeal s r easoned t hat  whi l e Wi s 

JI ——Ci vi l  1023. 1 i s based on a st at ut e gover ni ng medi cal  

i nf or med consent ,  Wi s.  St at .  § 448. 30 ( 2003- 04) , 5 " t he l egal  

t heor i es of  i nf or med consent  f or  medi cal  doct or s and f or  

chi r opr act or s ar e t he same. "   I d. ,  ¶20.   The cour t  of  appeal s 

st at ed t hat  bot h t heor i es ar e based on t he pat i ent ' s r i ght  t o 

sel f - det er mi nat i on,  i ncl udi ng t he r i ght  t o r ef use t r eat ment .   

I d. ,  ¶19.    

¶28 I n addi t i on,  t he cour t  of  appeal s f ound i t  s i gni f i cant  

t hat  bot h medi cal  doct or s and chi r opr act or s ar e heal t h car e 

pr ovi der s and bot h ar e l i censed by st at e exami ni ng boar ds.   I d. ,  

¶21.   Fur t her ,  t he cour t  of  appeal s not ed t hat  whi l e Mur phy v.  

Nor dhagen,  222 Wi s.  2d 574,  584,  588 N. W. 2d 96 ( Ct .  App.  1998) ,  

st at ed t hat  i nf or med consent  di d not  appl y t o chi r opr act or s, 6 t he 

Chi r opr act i c Exami ni ng Boar d cr eat ed Wi s.  Admi n.  Code § Chi r  

                                                 
5 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.    

6 Nei t her  par t y cont ends t hat  t he concept  of  i nf or med 
consent  i s whol l y i nappl i cabl e t o chi r opr act or s.    
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11. 02( 5) ( May,  1997) , 7 whi ch cont ai ns an expl i c i t  r equi r ement  t hat  

chi r opr act or s keep r ecor ds of  pat i ent s '  i nf or med consent .   

Hannemann,  273 Wi s.  2d 457,  ¶19.   Ther ef or e,  i t  hel d t hat  Wi s 

JI ——Ci vi l  1023. 1 " i s a model  f or  chi r opr act i c negl i gence as wel l  

as medi cal  i nf or med consent . "   I d. ,  ¶21.    

¶29 Fur t her ,  t he cour t  of  appeal s  not ed t hat  a speci al  

ver di ct  must  cover  al l  mat er i al  i ssues of  ul t i mat e f act  and t hat  

her e,  t he j ur y was not  asked t o det er mi ne whet her  t he t hr ee 

el ement s of  f ai l ur e t o obt ai n i nf or med consent  wer e pr esent .   

The cour t  t her ef or e r ul ed t hat  " t he ver di ct  quest i ons di d not  

cover  t he mat er i al  i ssues of  ul t i mat e f act  necessar y t o pr ove 

Boyson f ai l ed t o obt ai n Hannemann' s i nf or med consent . "   I d. ,  

¶22.   Fi nal l y,  t he cour t  concl uded t hat  t he c i r cui t  cour t ' s  

er r or  i n f ai l i ng t o submi t  a separ at e ver di ct  on i nf or med 

consent  was not  har ml ess:   " [ W] e do not  know whet her  t he j ur y 

f ound Boyson gui l t y of  negl i gent  t r eat ment  or  f ai l ur e t o obt ai n 

i nf or med consent .   Thus,  we concl ude i t  i s  r easonabl y possi bl e 

t he er r or  af f ect ed t he j ur y ' s det er mi nat i on. "   I d. ,  ¶24.    

 

 

                                                 
7 Wi sconsi n Admi n.  Code § Chi r  11. 02( 5)  appear ed i n t he 

admi ni st r at i ve r egi st er  i n May 1997 and was ef f ect i ve June 1,  
1997.   Thi s pr ovi s i on has not  changed si nce i t  was f i r st  
pr omul gat ed.   See Wi s.  Admi n.  Code § Chi r  11. 02( 5) ( Jul y,  2004) .   
Ther ef or e,  al l  r ef er ences t o t he admi ni st r at i ve code ar e t o t he 
May 1997 ver si on unl ess ot her wi se i ndi cat ed.   I t  i s  not ewor t hy 
t hat  t he cour t  of  appeal s i n Mur phy v.  Nor dhagen,  222 
Wi s.  2d 574,  584,  588 N. W. 2d 96 ( Ct .  App.  1998) ,  di d not  ment i on 
t hi s admi ni st r at i ve code pr ovi s i on i n i t s br i ef  di scussi on of  
i nf or med consent .    
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I I I .  I SSUE 

¶30 The pr eci se i ssue on appeal  i s  whet her  t he c i r cui t  

cour t  er r ed i n f ai l i ng t o submi t  a speci al  ver di ct  on i nf or med 

consent . 8  The f or m of  t he speci al  ver di ct  i s  wi t hi n t he c i r cui t  

cour t ' s  di scr et i on,  so l ong as i t  cover s al l  mat er i al  i ssues of  

f act .   Meur er  v.  I TT Gen.  Cont r ol s,  90 Wi s.  2d 438,  445- 46,  280 

N. W. 2d 156 ( 1979) .   I n t he pr esent  case,  t he c i r cui t  cour t  

submi t t ed t he speci al  ver di ct  on negl i gent  chi r opr act i c 

t r eat ment .   I t  di d not  submi t  a separ at e speci al  ver di ct  on t he 

i ssue of  i nf or med consent ,  al t hough i t  i nst r uct ed t he j ur y on 

i nf or med consent .   Whet her  t he c i r cui t  cour t  er r ed i n f ai l i ng t o 

submi t  speci al  ver di ct  quest i ons on i nf or med consent  i s 

dependent  upon t he scope of  a chi r opr act or ' s dut y of  i nf or med 

consent  and whet her  al l  mat er i al  i ssues of  ul t i mat e f act  

per t i nent  t her et o wer e cover ed under  t he negl i gent  t r eat ment  

speci al  ver di ct .   The scope of  a l egal  dut y i s a quest i on of  

l aw.   Wi eger t  v.  Gol dber g,  2004 WI  App 28,  ¶12,  269 Wi s.  2d 695,  

676 N. W. 2d 522.    

I V.  ANALYSI S 

A.  Scope of  Chi r opr act i c I nf or med Consent  

¶31 The i ssue i n t hi s case concer ns t he scope of  a 

chi r opr act or ' s dut y t o obt ai n i nf or med consent  f r om hi s pat i ent  

bef or e pr oceedi ng wi t h t r eat ment  and whet her  such dut y i s 

s i mi l ar  t o a medi cal  doct or ' s dut y t o obt ai n i nf or med consent .   

                                                 
8 We emphasi ze t hat  we do not  addr ess t he i ssue of  i nf or med 

consent  f or  heal t h car e pr ovi der s not  di scussed i n t hi s opi ni on.    
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Boyson ar gues t hat  a chi r opr act or ' s dut y t o obt ai n i nf or med 

consent  i s subj ect  t o t he same par amet er s and l i mi t at i ons as 

t hat  of  a physi c i an and t hat  a f ai l ur e t o obt ai n i nf or med 

consent  const i t ut es a separ at e basi s f or  f i ndi ng a chi r opr act or  

l i abl e i n a mal pr act i ce act i on.   Hannemann cont ends t hat  

chi r opr act i c i nf or med consent  i s not  gover ned by t he same 

st andar ds as i nf or med consent  i n t he medi cal  cont ext .   Hannemann 

asser t s t hat  a chi r opr act or ' s i nf or med consent  obl i gat i ons ar e 

l i mi t ed t o t he st andar d f or m pat i ent s s i gn bef or e begi nni ng 

t r eat ment .   Accor di ng t o Hannemann,  i nf or med consent  i n 

chi r opr act i c i s not  a separ at e basi s upon whi ch a chi r opr act or  

can be f ound l i abl e i n a mal pr act i ce act i on;  r at her ,  i t  i s  

s i mpl y par t  of  t he chi r opr act i c st andar d of  car e.   For  t he 

f or egoi ng r easons,  we agr ee wi t h Boyson.   

¶32 I n Mur phy,  222 Wi s.  2d at  584- 85,  t he cour t  of  

appeal s,  wi t h ver y l i t t l e anal ysi s,  det er mi ned t hat  t he l aw of  

i nf or med consent  was " f aci al l y i nappl i cabl e t o a chi r opr act i c  

negl i gence case. "   Mur phy r easoned t hat  t he l aw of  i nf or med 

consent  was based on § 448. 30,  whose expl i c i t  l anguage appl i es 

onl y t o physi c i ans.   I d.   Nei t her  par t y i n t he pr esent  di sput e 

ar gues t hat  t he l aw of  i nf or med consent  i s ent i r el y i nappl i cabl e 

t o t he pr act i ce of  chi r opr act i c.    

¶33 A year  bef or e Mur phy was deci ded,  t he Chi r opr act i c 

Exami ni ng Boar d pr omul gat ed Wi s.  Admi n.  Code § Chi r  11. 02,  

ent i t l ed " Pat i ent  r ecor d cont ent s. "   Wi sconsi n Admi n.  Code 

§ Chi r  11. 02( 5)  pr ovi des:   " Pat i ent  r ecor ds shal l  i ncl ude 

document at i on of  i nf or med consent  of  t he pat i ent ,  or  t he par ent  
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or  guar di an of  any pat i ent  under  t he age of  18,  f or  exami nat i on,  

di agnost i c t est i ng and t r eat ment . "   The code pr ovi s i on was made 

ef f ect i ve June 1997.   Ther ef or e,  t her e i s no di sput e t hat  a 

chi r opr act or  has an obl i gat i on t o obt ai n i nf or med consent ;  

r at her ,  t he quest i on i s what  t hat  dut y ent ai l s.   As t he 

admi ni st r at i ve code does not  descr i be t he obl i gat i on t o secur e 

i nf or med consent  or  set  f or t h any par amet er s or  l i mi t at i ons on 

t he obl i gat i on,  we exami ne t he concept  of  i nf or med consent  under  

our  common l aw.    

¶34 The concept  of  i nf or med consent  i n t hi s st at e 

or i gi nat ed i n cont ext  of  medi cal  mal pr act i ce.   A physi c i an' s 

f ai l ur e t o obt ai n a pat i ent ' s  per mi ssi on f or  a non- emer gency 

pr ocedur e was consi der ed an assaul t  and bat t er y,  i n t hat  i t  

const i t ut ed an unwant ed t ouchi ng of  anot her  per son.   Tr ogun v.  

Fr ucht man,  58 Wi s.  2d 569,  596,  598,  207 N. W. 2d 297 ( 1973) .   The 

obl i gat i on t o secur e i nf or med consent  bef or e per f or mi ng a 

pr ocedur e was pr emi sed on t he not i on t hat  " a per son of  sound 

mi nd has a r i ght  t o det er mi ne,  even as agai nst  hi s physi c i an,  

what  i s t o be done t o hi s body. "   I d.  at  596.    

¶35 I n Tr ogun,  t hi s cour t  det er mi ned t hat  i t  was no l onger  

appr opr i at e t o t r eat  t he f ai l ur e t o obt ai n i nf or med consent  as 

an assaul t  and bat t er y and i nst ead " r ecogni ze[ d]  a l egal  dut y,  

bot t omed upon a negl i gence t heor y of  l i abi l i t y ,  i n cases wher ei n 

i t  i s  al l eged t he pat i ent - pl ai nt i f f  was not  i nf or med adequat el y 

of  t he r ami f i cat i ons of  a cour se of  t r eat ment . "   I d.  at  600.   

However ,  even under  t hi s negl i gence- based t heor y,  a physi c i an' s  

obl i gat i on t o di scl ose r i sks and obt ai n consent  i s det er mi ned i n 
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l i ght  of  what  a r easonabl e pat i ent  woul d want  t o know when 

maki ng a medi cal  deci s i on r at her  t han t he st andar d f or  

di scl osur e i n t he r el evant  communi t y.   I d.  at  601- 04.   I n ot her  

wor ds,  even under  t he negl i gence t heor y of  i nf or med consent ,  

" ' t he pat i ent ' s r i ght  of  sel f - deci s i on i s t he measur e of  t he 

physi c i an' s dut y t o r eveal . ' "   I d.  at  602 ( quot i ng Cobbs v.  

Gr ant ,  502 P. 2d 1,  11 ( Cal .  1972) ) ( emphasi s added) .   

¶36 Ther ef or e,  appl y i ng t he Tr ogun t heor y of  i nf or med 

consent ,  t hi s cour t  has hel d:  

[ A]  physi c i an has a dut y t o make a r easonabl e 
di scl osur e t o hi s pat i ent  of  t he s i gni f i cant  r i sks i n 
v i ew of  t he gr avi t y of  t he pat i ent ' s condi t i on,  t he 
pr obabi l i t i es of  success,  and any al t er nat i ve 
t r eat ment  or  pr ocedur es i f  such ar e r easonabl y 
appr opr i at e so t hat  t he pat i ent  has t he i nf or mat i on 
r easonabl y necessar y t o f or m t he basi s of  an 
i nt el l i gent  and i nf or med consent  t o t he pr oposed 
t r eat ment  or  pr ocedur e.  

Scar i a v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  68 Wi s.  2d 1,  11,  227 

N. W. 2d 647 ( 1975) .   The dut y i s not  measur ed by t he st andar ds 

used i n t he r el evant  medi cal  communi t y because:    

The r i ght  t o be r ecogni zed and pr ot ect ed i s t he r i ght  
of  t he pat i ent  t o consent  or  not  t o consent  t o a 
pr oposed medi cal  t r eat ment  or  pr ocedur e.   Because of  
t he pat i ent ' s l ack of  pr of essi onal  knowl edge,  he 
cannot  make a r at i onal  r easonabl e j udgment  unl ess he 
has been r easonabl y i nf or med by t he doct or  of  t he 
i nher ent  and pot ent i al  r i sks.   The r i ght  of  t he 
pat i ent  and t he dut y of  t he doct or  ar e st andar ds 
r ecogni zed and ci r cumscr i bed by t he l aw and ar e not  
ent i r el y dependent  upon t he cust oms of  t he pr of essi on.   

I d.  at  12.    

¶37 As t he dut y  t o di scl ose t he r i sks of  medi cal  

pr ocedur es and t r eat ment  ar i ses f r om t he pat i ent ' s r i ght  t o make 
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an i nf or med deci s i on and r ef use t he bodi l y i nt r usi on accompani ed 

by t he pr ocedur e or  t r eat ment ,  t her e ar e l i mi t s t o what  a doct or  

must  di scl ose:  

A doct or  shoul d not  be r equi r ed t o gi ve a det ai l ed 
t echni cal  medi cal  expl anat i on t hat  i n al l  pr obabi l i t y  
t he pat i ent  woul d not  under st and.   He shoul d not  be 
r equi r ed t o di scuss r i sks t hat  ar e appar ent  or  known 
t o t he pat i ent .   Nor  shoul d he be r equi r ed t o di scl ose 
ext r emel y r emot e possi bi l i t i es t hat  at  l east  i n some 
i nst ances mi ght  onl y ser ve t o f al sel y or  det r i ment al l y 
al ar m t he par t i cul ar  pat i ent .   Li kewi se,  a doct or ' s 
dut y t o i nf or m i s f ur t her  l i mi t ed i n cases of  
emer gency or  wher e t he pat i ent  i s  a chi l d,  ment al l y 
i ncompet ent  or  a per son i s emot i onal l y di st r aught  or  
suscept i bl e t o unr easonabl e f ear s.    

I d.  at  12- 13.    

¶38 Mor eover ,  a doct or ' s dut y t o di scl ose t he r i sks of  

t r eat ment s or  pr ocedur es i s l i mi t ed t o t hose r i sks t hat  a 

r easonabl e per son woul d want  t o know.   I d.  at  15.   Thus,  i t  i s  

not  suf f i c i ent  f or  a pat i ent  t o demonst r at e t hat  i n hi ndsi ght  he 

woul d not  have under gone t he pr ocedur e i f  he had been appr ai sed 

of  t he r i sks;  r at her ,  t her e must  be pr oof  t hat  a r easonabl e 

per son,  when appr ai sed of  t he r i sks i nvol ved,  woul d not  have 

consent ed t o t he pr ocedur e i n quest i on.   I d.     

¶39 I n essence,  a doct or  must  " make such di scl osur es as 

appear  r easonabl y necessar y under  c i r cumst ances t hen exi st i ng t o 

enabl e a r easonabl e per son under  t he same or  s i mi l ar  

c i r cumst ances conf r ont i ng t he pat i ent  at  t he t i me of  di scl osur e 

t o i nt el l i gent l y exer ci se hi s r i ght  t o consent  or  t o r ef use t he 

t r eat ment  or  pr ocedur e pr oposed. "   I d.  at  13.   I n ot her  wor ds,   

A physi c i an who pr oposes t o t r eat  a pat i ent  or  
at t empt  t o di agnose a medi cal  pr obl em must  make such 
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di scl osur es as wi l l  enabl e a r easonabl e per son under  
t he c i r cumst ances conf r ont i ng t he pat i ent  t o exer ci se 
t he pat i ent ' s r i ght  t o consent  t o,  or  r ef use t he 
pr ocedur e pr oposed or  t o r equest  an al t er nat i ve 
t r eat ment  or  met hod of  di agnosi s.   

Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  176,  531 N. W. 2d 70 ( 1995) .   

However ,  obt ai ni ng i nf or med consent  i s not  necessar i l y  a one-

t i me occur r ence:   " a subst ant i al  change i n c i r cumst ances,  be i t  

medi cal  or  l egal ,  r equi r es a new i nf or med consent  di scussi on. "   

Fi scher  v.  Wi s.  Pat i ent s Comp.  Fund,  2002 WI  App 192,  ¶17,  256 

Wi s.  2d 848,  650 N. W. 2d 75 ( c i t i ng Schr ei ber  v.  Physi c i ans I ns.  

Co. ,  223 Wi s.  2d 417,  437,  588 N. W. 2d 26 ( 1999) ) .  

¶40 Al t hough l i abi l i t y  f or  f ai l ur e t o obt ai n i nf or med 

consent  i s pr emi sed on negl i gence pr i nci pl es,  i t  i s  nonet hel ess 

t r eat ed under  t he l aw as a separ at e and di st i nct  f or m of  

mal pr act i ce:   " A f ai l ur e t o di agnose i s one f or m of  medi cal  

mal pr act i ce.   A f ai l ur e t o obt ai n i nf or med consent  i s anot her  

di scr et e f or m of  mal pr act i ce,  r equi r i ng a consi der at i on of  

addi t i onal  and di f f er ent  f act or s. "   Fi nl ey v.  Cul l i gan,  201 

Wi s.  2d 611,  628,  548 N. W. 2d 854 ( Ct .  App.  1996)  ( c i t i ng Kni ef  

v.  Sar gent ,  40 Wi s.  2d 4,  8,  161 N. W. 2d 232 ( 1968) ) ;  Wi s JI ——

Ci vi l  1023) .   " [ T] he t ouchst one of  t he t est  [ f or  i nf or med 

consent ]  [ i ] s  what  t he r easonabl e per son i n t he posi t i on of  t he 

pat i ent  woul d want  t o know. "   Schr ei ber ,  223 Wi s.  2d at  427.    

¶41 We see no r eason why t hese pr i nci pl es of  i nf or med 

consent ,  whi l e i ni t i al l y  devel oped and appl i ed i n t he cont ext  of  

medi cal  mal pr act i ce,  ar e not  equal l y appl i cabl e t o 

chi r opr act or s.   Hannemann' s mai n ar gument  agai nst  appl y i ng t he 

above pr i nci pl es of  i nf or med consent  i s t hat  chi r opr act or s ar e 
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not  medi cal  doct or s,  do not  pr act i ce medi ci ne,  and ar e not  

subj ect  t o t he same st andar d of  car e as physi c i ans.   Hannemann 

i s cor r ect  t hat  t her e ar e obvi ous di f f er ences bet ween t he 

pr act i ce of  chi r opr act i c and t he pr act i ce of  medi ci ne.       

[ T] he l egi s l at ur e has r ecogni zed t he pr act i ce of  
chi r opr act i c as a separ at e and di st i nct  heal t h car e 
di sci pl i ne.  .  .  .    [ B] y l i mi t i ng chi r opr act or s t o t he 
use of  chi r opr act i c adj ust ment s and t he pr i nci pl es or  
t echni ques of  chi r opr act i c sci ence i n t he di agnosi s,  
t r eat ment  or  pr event i on of  di sease whi l e pr ohi bi t i ng 
t he use of  t r adi t i onal  medi cal  t ool s,  e. g. ,  dr ugs or  
sur ger y,  t he l egi s l at ur e has r ecogni zed t hat  t he 
pr act i ce of  chi r opr act i c i s di st i nct  f r om t he pr act i ce 
of  medi ci ne.    

Ker kman v.  Hi nt z,  142 Wi s.  2d 404,  415- 16,  418 N. W. 2d 795 

( 1988) .   Mor e speci f i cal l y,   

[ A]  chi r opr act or  does not  t r eat  or  di agnose di sease.   
I nst ead,  a chi r opr act or ' s pr act i ce i s l i mi t ed t o t he 
anal ysi s and cor r ect i on of  subl uxat i on.   The 
chi r opr act or ' s f unct i on i s t o l ocat e t he subl uxat i on,  
i f  i t  exi st s,  adj ust  i t  back t o t he cor r ect  posi t i on,  
and t hen al l ow t he body t o r est or e i t sel f  t o nor mal cy.   
A medi cal  doct or ' s pr act i ce,  on t he ot her  hand,  i s 
compl et el y opposi t e.   The medi cal  doct or  i s concer ned 
wi t h t he di agnosi s and t r eat ment  of  t he di seased ar ea 
t hr ough t he use of  dr ugs and sur ger y or  ot her  
t echni ques.    

I d.  at  416.    

¶42 However ,  " [ i ] n l i censi ng chi r opr act or s t o exami ne i nt o 

t he cause of  depar t ur e f r om compl et e heal t h and by aut hor i z i ng 

chi r opr act or s t o di agnose,  t r eat  or  pr event  di sease,  t he 

l egi s l at ur e has r ecogni zed chi r opr act or s as pr ovi der s of  heal t h 

car e. "   I d.  at  415- 16.   Fur t her mor e,  our  cour t s have det er mi ned 

t hat  chi r opr act or s ar e " heal t h car e pr ovi der s"  under  

Wi s.  St at .  § 893. 55,  whi ch set s f or t h t he l i mi t at i on per i od f or  
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medi cal  mal pr act i ce c l ai ms agai nst  heal t h car e pr ovi der s.   Ar enz 

v.  Br onst on,  224 Wi s.  2d 507,  515,  592 N. W. 2d 295 ( Ct .  App.  

1999) .   Thus,  whi l e t he pr act i ce of  chi r opr act i c i s separ at e and 

di st i nct  f r om t hat  of  medi ci ne,  i t  i s  nonet hel ess a " heal t h car e 

di sci pl i ne. "   Ker kman,  142 Wi s.  2d at  415- 16.   I n Ar enz,  t he 

cour t  of  appeal s  r easoned t hat  chi r opr act or s met  t he st at ut or y  

def i ni t i on of  " heal t h car e pr ovi der "  because,  l i ke medi cal  

doct or s,  " [ t ] hey ar e i nvol ved i n t he di agnosi s ,  t r eat ment  or  

car e of  t hei r  pat i ent s,  and t hey ar e l i censed by a st at e 

exami ni ng boar d. "   Ar enz,  224 Wi s.  2d at  515.    

¶43 As di scussed supr a,  t he concept  of  i nf or med consent  

devel oped out  of  t he r i ght  of  ever y per son t o r ef use unwant ed 

medi cal  t r eat ment  and cont r ol  what  i s done t o hi s body.   " The 

doct r i ne of  i nf or med consent  comes f r om t he common l aw and st ems 

f r om t he f undament al  not i on of  t he r i ght  t o bodi l y i nt egr i t y[ . ] "   

Mar t i n,  192 Wi s.  2d at  169.   These pr i nci pl es cont i nue t o f or m 

t he basi s of  t he moder n concept  of  i nf or med consent .   Tr ogun,  58 

Wi s.  2d at  602.   Thus,  t he r i ght  t o i nf or med consent  ar i ses not  

f r om anyt hi ng pecul i ar  t o t he medi cal  pr of essi on,  but  f r om t he 

" not i on t hat  an adul t  has a ' r i ght  t o det er mi ne what  shal l  be 

done wi t h hi s own body .  .  .  . ' "   Schr ei ber ,  223 Wi s.  2d at  426 

( quot i ng Schl oendor f f  v.  Soc' y of  New Yor k Hosp. ,  105 N. E.  92,  

93 ( N. Y.  1914) ,  over r ul ed on ot her  gr ounds by Bi ng v.  Thuni g,  

143 N. E. 2d 3 ( N. Y.  1957) ) .   

¶44 Medi cal  doct or s ar e obl i gat ed t o di scl ose and di scuss 

t he mat er i al  r i sks of  any gi ven pr ocedur e or  t r eat ment  wi t h 

t hei r  pat i ent s so t hat  t hei r  pat i ent s may make i nf or med 
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deci s i ons as t o whet her  t hey want  t o consent  t o bodi l y 

i nt r usi ons and pr oceed wi t h t he r ecommended pr ocedur e or  

t r eat ment .   Chi r opr act or s,  l i ke medi cal  doct or s,  ar e heal t h car e 

pr of essi onal s i nvol ved i n t he appl i cat i on of  pr ocedur es and 

t r eat ment s t o t he human body.   We see no r eason why t he scope of  

an i ndi v i dual ' s r i ght  t o be i nf or med of  t he r i sks i nher ent  i n 

bodi l y i nt r usi ons vi a chi r opr act i c t r eat ment  and pr ocedur es 

shoul d be any di f f er ent  f r om hi s r i ght  t o be i nf or med of  t he 

r i sks i nher ent  i n bodi l y i nt r usi ons vi a medi cal  t r eat ment  and 

pr ocedur es.    

¶45 Whi l e t he t wo di sci pl i nes ar e di st i nct  f or ms of  heal t h 

car e,  t her e i s no l ogi cal  r eason why a pat i ent  of  chi r opr act i c 

shoul d not  have t he same r i ght  as a pat i ent  of  medi cal  pr act i ce 

t o be i nf or med of  t he r i sks mat er i al  t o pr oposed t r eat ment s or  

pr ocedur es so as t o be abl e t o make an i nf or med deci s i on and 

consent  t o t he pr oposed t r eat ment s or  pr ocedur es.   I n ot her  

wor ds,  whi l e t he speci f i c  t r eat ment s and pr ocedur es ut i l i zed i n 

t he pr act i ce of  chi r opr act i c and t he pr act i ce of  medi ci ne may 

di f f er ,  t her e i s no r eason why t he pr act i t i oner s of  t hese 

di sci pl i nes shoul d not  have t he same obl i gat i on t o di scl ose t he 

mat er i al  r i sks of  t he pr ocedur es and t r eat ment s t hey ut i l i ze.    

¶46 We r ej ect  Hannemann' s r epeat ed asser t i ons t hat  

i nf or med consent  i n chi r opr act i c  i s mer el y a one- t i me obl i gat i on 

t hat  i s sat i sf i ed by s i mpl y pr ovi di ng a f or m bef or e begi nni ng 

t r eat ment .   The f or m may be evi dence or  document at i on of  t he 

r i sks di scl osed t o a pat i ent ,  but  t he f or m i t sel f  i s  not  

i nf or med consent .   I nf or med consent  i s " mak[ i ng]  such 



No.  2003AP1527   

 

26 
 

di scl osur es as wi l l  enabl e a r easonabl e per son under  t he 

c i r cumst ances conf r ont i ng t he pat i ent  t o exer ci se t he pat i ent ' s  

r i ght  t o consent  t o,  or  t o r ef use t he pr ocedur e pr oposed or  t o 

r equest  an al t er nat i ve t r eat ment  or  met hod of  di agnosi s. "   

Mar t i n,  192 Wi s.  2d at  176.   I n ot her  wor ds,  i nf or med consent  i s 

a dut y t o " make such di scl osur es as appear  r easonabl y necessar y 

under  c i r cumst ances t hen exi st i ng t o enabl e a r easonabl e per son 

under  t he same or  s i mi l ar  c i r cumst ances conf r ont i ng t he pat i ent  

at  t he t i me of  di scl osur e t o i nt el l i gent l y exer ci se hi s r i ght  t o 

consent  or  t o r ef use t he t r eat ment  or  pr ocedur e pr oposed. "   

Scar i a,  68 Wi s.  2d at  13.    

¶47 Al t hough t he speci f i cs of  t he di scl osur es wi l l  

undoubt edl y var y bet ween t he pr act i ce of  medi ci ne and t he 

pr act i ce of  chi r opr act i c,  t he r ul es gover ni ng t he scope and 

l i mi t s of  t he dut y t o di scl ose and obt ai n i nf or med consent  

shoul d be t he same.   The scope and l i mi t s of  t he dut y t o 

di scl ose mat er i al  r i sks and obt ai n i nf or med consent  ar e apt l y 

set  f or t h i n Wi s JI ——Ci vi l  1023. 1.   Whi l e t hi s i nst r uct i on may 

need t o be modi f i ed when appl i ed t o chi r opr act or s,  t hi s can 

easi l y be accompl i shed.  

¶48 Hannemann' s l ast  ar gument  i s t hat  Wi s JI ——Ci vi l  1023. 1 

shoul d not  appl y  t o chi r opr act or s because t he j ur y i nst r uct i on 

i s based on § 448. 30,  whi ch appl i es onl y t o physi c i ans.   Sect i on 

448. 30 r equi r es physi c i ans t o make cer t ai n di scl osur es 

per t ai ni ng t o al l  v i abl e modes of  t r eat ment .   Schr ei ber ,  223 

Wi s.  2d at  428.   Sect i on 448. 30 f i r st  became ef f ect i ve i n 1982.   

See § 2,  ch.  375,  Laws of  1981.   I n cont r ast ,  Wi s JI ——Ci vi l  
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1023. 1 was f i r s t  adopt ed f ol l owi ng t hi s cour t ' s  deci s i ons i n 

Tr ogun and Scar i a i n 1975.   See Law Not e,  Wi s JI ——Ci vi l  1023. 1.   

Mor eover ,  § 448. 30 was enact ed i n or der  t o codi f y t he common- l aw 

st andar ds f or  i nf or med consent  set  f or t h i n Scar i a.   See 

Schr ei ber ,  223 Wi s.  2d at  427- 28;  Law Not e,  Wi s JI ——Ci vi l  

1023. 1.   Fur t her mor e,  t he scope and l i mi t at i ons on t he dut y of  

i nf or med consent  i n Wi s JI ——Ci vi l  1023. 1 al l  der i ve f r om Tr ogun 

and i t s pr ogeny,  whi ch adopt ed t he r easonabl e pat i ent  st andar d 

f or  i nf or med consent .   See Mar t i n,  192 Wi s.  2d at  176;  Scar i a,  

68 Wi s.  2d at  13;  Tr ogun,  58 Wi s.  2d at  601- 04.   Ther ef or e,  a 

physi c i an' s dut y  t o obt ai n i nf or med consent ,  whi l e codi f i ed i n 

§ 448. 30,  i s not  dependent  on t hat  st at ut e f or  i t s  exi st ence.   

Whi l e our  common- l aw i nf or med consent  j ur i spr udence has been 

codi f i ed wi t h r espect  t o one heal t h car e pr of essi on,  we ar e not  

pr ohi bi t ed f r om ext endi ng t hat  common l aw t o anot her  heal t h car e 

pr of essi on.    

¶49 I n sum,  we concl ude t hat  a chi r opr act or ' s dut y of  

i nf or med consent  i s t o " make such di scl osur es as wi l l  enabl e a 

r easonabl e per son under  t he c i r cumst ances conf r ont i ng t he 

pat i ent  t o exer ci se t he pat i ent ' s r i ght  t o consent  t o,  or  t o 

r ef use t he pr ocedur e pr oposed or  t o r equest  an al t er nat i ve 

t r eat ment  or  met hod of  di agnosi s . "   Mar t i n,  192 Wi s.  2d at  176.   

He must  " make such di scl osur es as appear  r easonabl y necessar y 

under  c i r cumst ances t hen exi st i ng t o enabl e a r easonabl e per son 

under  t he same or  s i mi l ar  c i r cumst ances conf r ont i ng t he pat i ent  

at  t he t i me of  di scl osur e t o i nt el l i gent l y exer ci se hi s r i ght  t o 
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consent  or  t o r ef use t he t r eat ment  or  pr ocedur e pr oposed. "   

Scar i a,  68 Wi s.  2d at  13.    

B.  Speci al  Ver di ct  Quest i on 

 ¶50 Havi ng det er mi ned t hat  t he scope of  a chi r opr act or ' s 

dut y t o obt ai n i nf or med consent  i s t he same as t hat  of  a medi cal  

doct or ,  we next  addr ess whet her  t he c i r cui t  cour t  er r ed i n 

f ai l i ng t o submi t  speci al  ver di c t  quest i ons on i nf or med consent .   

A speci al  ver di ct  must  cover  al l  mat er i al  i ssues of  ul t i mat e 

f act .   Wi s.  St at .  § ( Rul e)  805. 12( 1) .   The mat er i al  i ssues of  

ul t i mat e f act  f or  a f ai l ur e t o pr ovi de i nf or med consent  ar e as 

f ol l ows:   ( 1)  t he pat i ent  was not  i nf or med of  t he r i sks i n t he 

pr oposed t r eat ment  or  pr ocedur e of  whi ch a r easonabl e per son i n 

t he pat i ent ' s posi t i on woul d wi sh t o be made awar e;  ( 2)  a 

r easonabl e per son i n t he pat i ent ' s posi t i on pr esent ed wi t h such 

i nf or mat i on woul d not  have chosen t o submi t  t o t he t r eat ment  or  

pr ocedur e;  and ( 3)  t he f ai l ur e t o di scl ose such i nf or mat i on was 

a cause of  t he pat i ent ' s i nj ur i es.   Mar t i n,  192 Wi s.  2d at  176,  

182- 83;  Scar i a,  68 Wi s.  2d at  13- 17;  Wi s JI ——Ci vi l  1023. 1.    

¶51 Her e,  t he j ur y was not  asked t o f i nd t hese ul t i mat e 

i ssues of  f act .   Rat her ,  t he j ur y was asked onl y whet her  Boyson 

was negl i gent  i n t r eat i ng Hannemann and whet her  such negl i gent  

t r eat ment  was t he cause of  Hannemann' s i nj ur i es.   The j ur y 

s i mpl y was not  asked t o f i nd t he t hr ee mat er i al  i ssues of  

ul t i mat e f act  f or  f ai l ur e t o pr ovi de i nf or med consent .    

¶52 We not e t hat  gener al l y " [ w] her e a par t y mi ght  be f ound 

negl i gent  i n sever al  r espect s a s i ngl e quest i on as t o t hat  

par t y ' s negl i gence i s per mi ssi bl e. "   Meur er ,  90 Wi s.  2d at  446.   
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However ,  a f ai l ur e t o pr ovi de i nf or med consent  i s a f or m of  

mal pr act i ce separ at e and di scr et e f r om negl i gence i n t r eat ment :   

" A f ai l ur e t o di agnose i s one f or m of  medi cal  mal pr act i ce.   A 

f ai l ur e t o obt ai n i nf or med consent  i s anot her  di scr et e f or m of  

mal pr act i ce,  r equi r i ng a consi der at i on of  addi t i onal  and 

di f f er ent  f act or s. "   Fi nl ey,  201 Wi s.  2d at  628 ( emphasi s 

added) .    

¶53 Whi l e t he moder n concept  of  i nf or med consent  i s based 

on negl i gence pr i nci pl es,  pr ovi di ng negl i gent  t r eat ment  and 

f ai l i ng t o pr ovi de i nf or med consent  i nvol ve t he v i ol at i on of  t wo 

separ at e dut i es and " t he st andar ds by whi ch t hese dut i es must  be 

measur ed ar e somewhat  di f f er ent [ . ] "   Scar i a,  68 Wi s.  2d at  20.   

As pr evi ousl y di scussed,  t he dut y t o pr ovi de r easonabl e car e i n 

t r eat ment  i s def i ned by t he st andar ds i n t he chi r opr act i c 

communi t y,  wher eas t he dut y t o obt ai n i nf or med consent  i s 

def i ned by what  i nf or mat i on a r easonabl e pat i ent  woul d want  t o 

know.    

¶54 Thus,  t hi s cour t  has hel d t hat  upon a pr oper  mot i on 

t he quest i on of  f ai l ur e t o pr ovi de i nf or med consent  shoul d be 

st at ed separ at el y f r om t he quest i on of  negl i gent  t r eat ment .   I d.   

The cour t  of  appeal s has hel d t hat  a c l ai m of  i nf or med consent  

i s a separ at e cause of  act i on t hat  r equi r es amendment  of  t he 

pl eadi ngs or  t he i mpl i ed consent  of  t he par t i es t o t r y t he i ssue 

when t he pl ai nt i f f  pl eads onl y negl i gence i n t r eat ment .   Fi nl ey,  

201 Wi s.  2d at  629.   I n Mar t i n,  192 Wi s.  2d at  182- 83,  t hi s 
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cour t  al l  but  st at ed t hat  an i nf or med consent  ver di ct  t hat  omi t s 

a cause quest i on i s f at al l y def ect i ve. 9    

¶55 Her e,  t he ver di ct  not  onl y omi t t ed t he cause quest i on 

on i nf or med consent ,  i t  omi t t ed t he f i r st  t wo quest i ons as wel l .   

Thus,  t he j ur y was never  asked whet her  t he r i sk of  st r oke was 

i nf or mat i on t hat  a r easonabl e pat i ent  woul d want  t o know i n 

deci di ng whet her  t o submi t  t o chi r opr act i c t r eat ment .   The j ur y  

was never  asked whet her  a r easonabl e pat i ent  i n Hannemann' s 

posi t i on woul d have submi t t ed t o chi r opr act i c t r eat ment  i f  

pr esent ed wi t h such i nf or mat i on.   Fi nal l y,  t he j ur y was never  

asked whet her  t he f ai l ur e t o i nf or m Hannemann of  t he r i sk of  a 

st r oke was t he cause of  hi s i nj ur i es.    

¶56 I n sum,  t he ver di ct  submi t t ed,  negl i gence i n 

chi r opr act i c t r eat ment ,  di d not  cover  t he mat er i al  i ssues of  

ul t i mat e f act  f or  i nf or med consent .   The ci r cui t  cour t  

er r oneousl y pr oceeded on t he t heor y t hat  f ai l ur e t o pr ovi de 

i nf or med consent  const i t ut ed negl i gence i n chi r opr act i c 

t r eat ment  and not  a separ at e basi s f or  l i abi l i t y .   Ther ef or e,  we 

concl ude t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on i n f ai l i ng t o submi t  a separ at e speci al  ver di ct  on 

i nf or med consent .    

                                                 
9 The ver di ct  i n Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  182-

83,  531 N. W. 2d 70 ( 1995) ,  whi ch omi t t ed t he cause quest i on,  was 
uphel d onl y because t he cour t  det er mi ned t hat  t he par t i es wai ved 
t he i ssue.    I ndeed,  t he j ur y i nst r uct i on on i nf or med consent  
was r evi sed f ol l owi ng Mar t i n because t he commi t t ee bel i eved t hat  
" t he supr eme cour t  i nf er r ed i t  woul d have f ound a f at al  def ect  
had i t  not  been f or  i t s concl usi on t he par t i es wai ved such a 
causat i on quest i on. "   Law Not e,  Wi s JI ——Ci vi l  1023. 1.    
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C.  Har ml ess Er r or  

¶57 Havi ng det er mi ned t he ci r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n f ai l i ng t o submi t  a separ at e speci al  

ver di ct  on i nf or med consent ,  we now addr ess whet her  t hat  er r or  

mer i t s r ever sal .   An er r or  does not  r equi r e r ever sal  unl ess i t  

af f ect s t he subst ant i al  r i ght s of  t he par t y seeki ng t o set  asi de 

t he j udgment .   Wi s.  St at .  § ( Rul e)  805. 18( 2) .   Thus,  we must  

det er mi ne whet her  t he er r or  was pr ej udi c i al  or  har ml ess.   Town 

of  Geneva v.  Ti l l s ,  129 Wi s.  2d 167,  184- 85,  384 N. W. 2d 701 

( 1986) .   The t est  f or  har ml ess er r or  i n c i v i l  cases i s t he same 

as t hat  i n cr i mi nal  cases.   I d.    

To assess whet her  an er r or  i s har ml ess,  we f ocus 
on t he ef f ect  of  t he er r or  on t he j ur y ' s ver di ct .   
St at e v.  Har vey,  2002 WI  93,  ¶44,  254 Wi s.  2d 442,  647 
N. W. 2d 189.  .  .  .  Thi s t est  i s  " ' whet her  i t  appear s 
" beyond a r easonabl e doubt  t hat  t he er r or  compl ai ned 
of  di d not  cont r i but e t o t he ver di ct  obt ai ned. " ' "   
Har vey,  254 Wi s.  2d 442,  ¶44 ( quot i ng Neder  v.  Uni t ed 
St at es,  527 U. S.  1,  15- 16 ( 1999)  quot i ng i n t ur n 
Chapman v.  Cal i f or ni a,  386 U. S.  18,  24 ( 1967) ) .   We 
have hel d t hat  " i n or der  t o concl ude t hat  an er r or  
' di d not  cont r i but e t o t he ver di ct '  wi t hi n t he meani ng 
of  Chapman,  a cour t  must  be abl e t o concl ude ' beyond a 
r easonabl e doubt  t hat  a r at i onal  j ur y woul d have 
[ r eached t he same r esul t ]  absent  t he er r or . ' "   I d. ,  
¶48 n. 14 ( quot i ng Neder ,  527 U. S.  at  18) .   I n ot her  
wor ds,  i f  i t  i s  " c l ear  beyond a r easonabl e doubt  t hat  
a r at i onal  j ur y  woul d have [ r ender ed t he same ver di ct ]  
absent  t he er r or , "  t hen t he er r or  di d not  " ' cont r i but e 
t o t he ver di ct . ' "   Neder ,  527 U. S.  at  15,  18 ( c i t at i on 
omi t t ed) .    

St at e v.  Weed,  2003 WI  85,  ¶29,  263 Wi s.  2d 434,  666 N. W. 2d 485 

( al t er nat i ons added) .    

¶58 Her e,  t he j ur y r et ur ned a ver di ct  f i ndi ng t hat  Boyson 

was negl i gent  wi t h r espect  t o hi s t r eat ment  of  Hannemann.   
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Hannemann ar gues t hat  even i f  t he c i r cui t  cour t  er r ed i n f ai l i ng 

t o submi t  a separ at e speci al  ver di ct  on i nf or med consent ,  such 

er r or  was har ml ess because t her e was suf f i c i ent  evi dence t o 

suppor t  t he j ur y' s ver di ct  on negl i gent  t r eat ment .   We r ej ect  

Hannemann' s ar gument  t hat  t he er r or  was not  har ml ess f or  sever al  

r easons.   Fi r st ,  t he t est  f or  har ml ess er r or  i s not  " a 

suf f i c i ency of  t he evi dence st andar d. "   I d. ,  ¶28.   The quest i on 

i s whet her  i t  i s  c l ear  beyond a r easonabl e doubt  t hat  a r at i onal  

j ur y woul d have f ound Hannemann l i abl e f or  negl i gent  t r eat ment  

( t he ver di ct  act ual l y r ender ed)  had t he ci r cui t  cour t  pr oper l y  

submi t t ed a separ at e speci al  ver di ct  on i nf or med consent ,  such 

t hat  i t  can be sai d beyond a r easonabl e doubt  t hat  t he er r or  di d 

not  cont r i but e t o t he ver di ct  obt ai ned.    

¶59 Fr om t he begi nni ng of  t r i al ,  Hannemann f ocused heavi l y 

on Boyson' s al l eged f ai l ur e t o di scl ose t he r i sk of  st r oke and 

obt ai n i nf or med consent  as a basi s f or  f i ndi ng t hat  Boyson' s 

t r eat ment  of  Hannemann was negl i gent .   Dur i ng voi r  di r e,  

Hannemann r epeat edl y quest i oned j ur or s as t o whet her  t hey 

t hought  i t  was " wr ong"  t o expect  a doct or  t o i nf or m a pat i ent  as 

t o t he r i sks of  a pr ocedur e and i nvol ve t hem i n t he pr ocess. 10  

                                                 
10 The f ol l owi ng exchange t ook pl ace bet ween Hannemann' s  

at t or ney and t he j ur y panel :    

Mr .  Pet er son:   When a doct or ' s pr ocedur e t hat  
he' s goi ng t o empl oy i n t he t r eat ment  of  a pat i ent  
i nvol ves some i nher ent  r i sk of  har m,  t hat  t he pat i ent  
coul d be har med by t hat  pr ocedur e,  do you t hi nk i t ' s  
wr ong t o expect  t he doct or  t o t al k t o t he pat i ent  t o 
expl ai n what  t he possi bi l i t y  of  t he har m i s and 
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Dur i ng openi ng st at ement s,  Hannemann agai n concent r at ed on 

Boyson' s f ai l ur e t o obt ai n pr oper  i nf or med consent .   When 

di scussi ng Hannemann' s v i s i t  t o Boyson on Sat ur day,  August  23,  

Hannemann st at ed:  

Doct or  Boyson was conf used,  concer ned,  and Dr .  
Boyson deci ded t o do anot her  adj ust ment ,  anot her  what  
he cal l s chi r opr act i c manual  t her apy.   And he di d what  
Gar y wi l l  t el l  you——and what  I  t hi nk by t he end of  t he 
t r i al  you wi l l  agr ee——was t he same adj ust ment  t hat  he 
al ways di d,  t he same ki nd of  adj ust ment  as he al ways 
di d.   He di dn’ t  say t o Gar y t hi s t i me,  j ust  l i ke he 
di dn’ t  say any ot her  t i me,  Gar y,  I ' m goi ng t o do an 
adj ust ment  on your  neck.   And what  he di dn' t  do t hi s 
t i me i s,  he di dn’ t  say,  Gar y,  I ' m goi ng t o do an 
adj ust ment  on your  neck despi t e t he f act  t hat  you ar e 

                                                                                                                                                             
i nvol ve t he pat i ent  i n t he deci s i on as t o whet her  he 
shoul d go ahead wi t h t hat ? 

( No r esponse)  

Mr .  Pet er son:   How about  i f  t he r i sk i s a r i sk 
t hat ' s ver y r ar e;  t hat  i t ' s  a ver y r emot e r i sk;  you 
know,  i t ' s  ver y  r ar e t hat  t hi s  bad consequence,  t hi s 
bad t hi ng t hat  can happen act ual l y does?  I  assume 
t hat  ever yone woul d t hi nk t hat  t he mor e r ar e and t he 
mor e r emot e i t  i s ,  t he l ess i mpor t ant  i t  woul d be t o 
t al k t o t he pat i ent  about  t hat .   I s t her e anyone who 
di sagr ees wi t h t hat  pr oposi t i on? 

( No r esponse)  

Mr .  Pet er son:   How about  t hi s?  How about  i f  i t ' s  
r ar e and r emot e,  but  what  t he consequence i s,  t hat  you 
can be par al yzed or  you can be ki l l ed as a consequence 
of  what  t he doct or  pr oposes t o do?  Even i f  i t s  r ar e,  
i s  t her e anyone her e t hat  doesn' t  t hi nk t hat  t he 
pat i ent  shoul d be consul t ed and t ol d about  t hat  so 
t hat  t hey can make a deci s i on?  They can par t i c i pat e 
i n t he deci s i on as t o whet her  what ever  t he pr obl em i s 
ser i ous enough f or  t hem t o conf r ont  bei ng par al yzed,  
bei ng ki l l ed?  Anybody di sagr ee wi t h t hat ? 

( No r esponse)  
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exhi bi t i ng sympt oms of  havi ng some ser i ous 
neur ol ogi cal  def i c i t s.   He di dn’ t  t el l  hi m t hat  he was 
at  pecul i ar  r i sk,  ver y hi gh r i sk.   He di dn’ t  t el l  hi m,  
t hese sympt oms mi ght  go away i f  I  don' t  adj ust  you.   
And he went  ahead wi t h t he adj ust ment  anyhow wi t h Gar y 
i n t he compl et e dar k.    

¶60 Dur i ng t r i al ,  t he par t i es pr esent ed conf l i c t i ng 

evi dence and di sput ed:   1)  t he cause of  Hannemann' s st r oke;  2)  

whet her  Boyson act ual l y per f or med an adj ust ment  on August  23;  3)  

whet her  i t  was nor mal  f or  chi r opr act or s t o war n of  t he r i sk of  

st r oke;  4)  whet her  t he r i sk of  st r oke was ext r emel y hi gh or  

ext r emel y l ow;  5)  whet her  i t  i s  st andar d pr act i ce t o per f or m a 

" Geor ge' s Test "  pr i or  t o an adj ust ment ;  6)  whet her  chi r opr act or s  

can adequat el y t est  f or  suscept i bi l i t y  t o neur ovascul ar  i nj ur y;  

and 7)  whet her  Boyson i nf or med Hannemann t hat  he shoul d see a 

medi cal  doct or .    

¶61 Bot h par t i es agr eed t hat  Boyson di d not  per f or m a 

" Geor ge' s Test "  on August  23,  al t hough Boyson st at ed he 

per f or med ot her  t est s t hat  pr oduced r esul t s s i mi l ar  t o t he 

" Geor ge' s Test . "   Fur t her ,  bot h par t i es agr eed t hat  at  no poi nt  

di d Boyson war n Hannemann of  t he r i sk of  neur ovascul ar  i nj ur i es,  

par t i cul ar l y st r oke.   Hannemann pr esent ed evi dence t hat  Boyson 

was negl i gent  i n t hat  he shoul d not  have per f or med t he al l eged 

August  23 adj ust ment  at  al l  i n l i ght  of  t he sympt oms Hannemann 

was pr esent i ng.    

¶62 Mor e i mpor t ant l y,  Hannemann' s exper t ,  Dr .  Mur kowski ,  

opi ned t hat  Boyson pr ovi ded negl i gent  t r eat ment  because he 

f ai l ed t o obt ai n t he pr oper  i nf or med consent .   Some of  t he most  

power f ul  evi dence came dur i ng t he cr oss- exami nat i on of  Boyson' s  
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exper t ,  Dr .  Wi l der .   Al t hough Dr .  Wi l der  t est i f i ed on di r ect  

t hat  he had no cl i ni cal  cr i t i c i sm of  Boyson' s f ai l ur e t o 

di scl ose t he r i sk of  neur ovascul ar  i nj ur i es,  he admi t t ed on 

cr oss- exami nat i on t hat  al most  al l  chi r opr act i c col l eges ut i l i zed 

i nf or med consent  f or ms t hat  di scl osed t hat  neur ovascul ar  i nj ur y  

was a r emot e r i sk of  cer vi cal  adj ust ment .   Dr .  Wi l der  even 

admi t t ed t hat  t he f or m he uses di scl oses such a r i sk.   Thus,  

whi l e Hannemann' s evi dence on negl i gent  t r eat ment  was 

cont r adi ct ed,  hi s evi dence on i nf or med consent  was compel l i ng.    

¶63 At  t he c l ose of  evi dence,  t he c i r cui t  cour t  separ at el y 

i nst r uct ed t he j ur y on pr of essi onal  negl i gence i n chi r opr act i c  

t r eat ment  and i nf or med consent .   The cour t  r ead a modi f i ed 

ver si on of  Wi s JI ——Ci vi l  1023. 8 Pr of essi onal  Negl i gence:   

Chi r opr act or - Tr eat ment .   The cour t  al so r ead a modi f i ed ver si on 

of  Wi s JI ——Ci vi l  1023. 2,  gover ni ng medi cal  i nf or med consent .  

¶64 Dur i ng cl osi ng ar gument s,  Hannemann ar gued t hat  

Boyson' s t r eat ment  f el l  bel ow t he chi r opr act i c st andar d of  car e 

because Boyson f ai l ed t o per f or m t he appr opr i at e t est s on 

Hannemann bef or e admi ni st er i ng t he adj ust ment  and because Boyson 

f ai l ed t o di scl ose t he r i sk of  a st r oke and t hus f ai l ed t o 

obt ai n pr oper  i nf or med consent . 11  However ,  by f ar ,  Hannemann' s 

most  ext ensi ve and emphat i c ar gument s on l i abi l i t y  concer ned 

i nf or med consent :  
                                                 

11 Hannemann al so ar gued t hat  Boyson was negl i gent  because 
he di d not  t el l  Hannemann t o go see a medi cal  doct or .   But  see 
Ker kman v.  Hi nt z,  142 Wi s.  2d 404,  421,  418 N. W. 2d 795 
( 1988) ( " [ W] e hol d t hat  a chi r opr act or  does not  have a dut y t o 
r ef er  a pat i ent  who i s not  t r eat abl e t hr ough chi r opr act i c means 
t o a medi cal  doct or . " ) .    
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What  di d t he doct or  not  do?  He di dn' t  r ecogni ze 
t he pr obl em and he di dn’ t  i nf or m on t hat  Sat ur day 
mor ni ng,  he di d not  i nf or m Gar y Hannemann of  t he r i sk 
t hat  he was about  t o conf r ont  wi t h anot her  adj ust ment .   
He di d not  t el l  hi m,  Gar y i t ’ s  a known f act  t hat  t her e 
i s an associ at i on bet ween cer vi cal  adj ust ment  and 
peopl e who have st r okes.   He di d not  t el l  hi m you had 
devel oped ver y st r ange neur ol ogi cal  sympt oms t hat  may 
i ndi cat e t hat  you' r e i n t he pr ocess of  havi ng a 
neur ovascul ar  i nj ur y.   He di d not  t el l  hi m t her e ar e 
opt i ons,  maybe you shoul d go t o a medi cal  doct or ,  
maybe we shoul d do not hi ng.    

What  he di d i s he deci ded t o pr oceed wi t h an 
adj ust ment ,  t hat  i s  exact l y what  he di d.  .  .  .  He 
di dn' t  t al k t o Gar y about  t he r i sks.   He di dn’ t  do a 
compl et e neur ol ogi cal  and or t hopedi c exam.  .  .  .  [ H] e 
di dn' t  t el l  Gar y t o get  medi cal  hel p.    

( Emphasi s added. )   

¶65 Thus,  t hr oughout  t hi s ent i r e t r i al ,  t he j ur y was t ol d 

t hat  Boyson pr ovi ded negl i gent  t r eat ment  because he f ai l ed t o 

obt ai n pr oper  i nf or med consent .   The j ur y was i nf or med by an 

exper t  wi t ness and Hannemann' s at t or ney t hat  f ai l ur e t o obt ai n 

i nf or med consent  was negl i gent  t r eat ment  because i t  was a 

v i ol at i on of  t he st andar d of  car e.   The ci r cui t  cour t ,  by 

i nst r uct i ng t he j ur y as t o negl i gent  t r eat ment  and i nf or med 

consent ,  but  onl y submi t t i ng a speci al  ver di ct  on negl i gent  

t r eat ment ,  r eaf f i r med t he t heor y t hat  f ai l ur e t o obt ai n i nf or med 

consent  v i ol at ed t he st andar d of  car e and const i t ut ed negl i gent  

t r eat ment .   Whi l e t her e was some ar gument  t hat  Boyson pr ovi ded 

subst andar d t r eat ment  i n f ai l i ng t o per f or m pr oper  t est s and 

t hat  any cer vi cal  adj ust ment  on a pat i ent  wi t h Hannemann' s 

sympt oms woul d have const i t ut ed negl i gent  t r eat ment ,  t he 
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i nf or med consent  ar gument  was by f ar  t he st r ongest ,  most  

ext ensi ve ar gument  on l i abi l i t y  put  f or t h t o t he j ur y.    

¶66 The ci r cui t  cour t  and counsel  f or  Hannemann bot h 

conf l at ed t he st andar ds f or  negl i gent  t r eat ment  wi t h t he 

st andar ds f or  i nf or med consent .   As di scussed supr a,  negl i gence 

i n t r eat ment  i s measur ed by t he st andar d of  car e i n t he 

chi r opr act i c communi t y,  i . e. ,  what  a r easonabl e chi r opr act or  

woul d do.   I n cont r ast ,  t he obl i gat i on t o obt ai n i nf or med 

consent  i s measur ed by what  r i sks a r easonabl e pat i ent  woul d 

want  t o know and whet her  a r easonabl e pat i ent  so i nf or med woul d 

consent  t o t he pr ocedur e.   The j ur y was gi ven t wo i ndependent  

bases upon whi ch t o f i nd l i abi l i t y ,  but  was not  r equi r ed t o f i nd 

t he ul t i mat e mat er i al  f act s r equi r ed f or  l i abi l i t y  under  one 

t heor y ( f ai l ur e t o pr ovi de i nf or med consent )  and was f ur t her  

t ol d t hat  f i ndi ng l i abi l i t y  under  t hat  t heor y r esul t ed i n t he 

l i abi l i t y  under  t he ot her  ( negl i gent  t r eat ment ) .   I n essence,  

t he case was ar gued t o t he j ur y as an i nf or med consent  case but  

t he j ur y was asked t o submi t  a ver di ct  on negl i gent  t r eat ment .    

¶67 Gi ven t he nat ur e of  t he er r or  her e,  we cannot  say 

beyond a r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound 

t hat  Boyson pr ovi ded negl i gent  t r eat ment  had a separ at e speci al  

ver di ct  on i nf or med consent  been submi t t ed.   Si mpl y put ,  we do 

not  know why t he j ur y f ound t hat  Boyson pr ovi ded negl i gent  

t r eat ment .   The l egal  er r or  her e i s so i nt er t wi ned wi t h t he 

ver di ct  r ender ed t hat  we cannot  concl ude beyond a r easonabl e 

doubt  t hat  a r at i onal  j ur y woul d have f ound Boyson pr ovi ded 

negl i gent  t r eat ment  absent  t he er r or .   As such,  we cannot  



No.  2003AP1527   

 

38 
 

concl ude t hat  t he f ai l ur e t o separ at el y submi t  a speci al  ver di ct  

on i nf or med consent  di d not  cont r i but e t o t he ver di ct  t hat  was 

obt ai ned.   Ther ef or e,  we cannot  concl ude t hat  t he er r or  was 

har ml ess.    

V.  CONCLUSI ON 

¶68 I n sum,  we hol d t hat  negl i gent  t r eat ment  and f ai l ur e 

t o obt ai n i nf or med consent  i n t he cont ext  of  chi r opr act i c 

mal pr act i ce ar e t wo di f f er ent  i ssues t hat  r equi r e separ at e 

ver di ct  quest i ons.   We concl ude t hat  al t hough t he pr act i ce of  

chi r opr act i c and t he pr act i ce of  medi ci ne ar e di st i nct  heal t h 

car e pr of essi ons,  t he obl i gat i on of  t he pr act i t i oner s of  bot h t o 

di scl ose t he r i sks of  t he t r eat ment  and car e t hey pr ovi de shoul d 

be t he same.   Whi l e t he act ual  di scl osur es wi l l  i nevi t abl y var y 

bet ween doct or s and chi r opr act or s,  t he nat ur e of  t he dut y and 

l i mi t at i ons t her eon shoul d be t he same.   A pat i ent  of  

chi r opr act i c has t he same r i ght  as a pat i ent  of  medi cal  pr act i ce 

t o be i nf or med of  t he mat er i al  r i sks of  t he pr oposed t r eat ment  

or  pr ocedur e so t hat  he may make an i nf or med deci s i on whet her  t o 

consent  t o t he pr ocedur e or  t r eat ment .   As such,  we hol d t hat  

t he scope of  a chi r opr act or ' s dut y t o obt ai n i nf or med consent  i s 

t he same as t hat  of  a medi cal  doct or .    

¶69 Fur t her mor e,  we concl ude t hat  t he c i r cui t  cour t ' s  

f ai l ur e t o submi t  a separ at e speci al  ver di ct  on i nf or med consent  

af t er  separ at el y  i nst r uct i ng t he j ur y on negl i gent  t r eat ment  and 

i nf or med consent  const i t ut ed pr ej udi c i al  er r or .   We t her ef or e 

af f i r m t he deci s i on of  t he cour t  of  appeal s r ever si ng par t  of  
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t he j udgment  of  t he c i r cui t  cour t  and r emandi ng t he case f or  a 

new t r i al . 12 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.   

¶70 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.    

 

 

  

 

                                                 
12 As t he par t i es conceded dur i ng or al  ar gument  t hat  t he 

measur e of  damages i s t he same under  ei t her  a negl i gence t heor y 
or  an i nf or med consent  t heor y of  l i abi l i t y ,  t he t r i al  on r emand 
shoul d be l i mi t ed t o t he i ssue of  l i abi l i t y .    
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¶71 LOUI S B.  BUTLER,  JR. ,  J.    (dissenting).  The maj or i t y 

cor r ect l y concl udes t hat  negl i gent  t r eat ment  and f ai l ur e t o 

obt ai n i nf or med consent  i n t he cont ext  of  chi r opr act i c 

mal pr act i ce ar e t wo di f f er ent  i ssues t hat  r equi r e separ at e 

ver di ct  quest i ons.   Maj or i t y op. ,  ¶¶2,  68.   I  t her ef or e j oi n 

t hat  por t i on of  t he deci s i on r el at i ng t o t he scope of  t he 

chi r opr act or ' s dut y t o obt ai n i nf or med consent .   I  al so agr ee 

wi t h and j oi n t he maj or i t y ' s concl usi on t hat  t he c i r cui t  cour t ' s  

f ai l ur e t o submi t  a speci al  ver di ct  on i nf or med consent  af t er  

separ at el y i nst r uct i ng t he j ur y on negl i gent  t r eat ment  and 

i nf or med consent  const i t ut ed er r or .   Maj or i t y op. ,  par t  I V. B.   I  

wr i t e separ at el y because I  di sagr ee wi t h t he maj or i t y ' s 

concl usi on t hat  t he t r i al  cour t ' s  er r or  i n f ai l i ng t o submi t  a 

speci al  ver di ct  on i nf or med consent  was pr ej udi c i al .   Maj or i t y  

op. ,  par t  I V. C.   I  t her ef or e r espect f ul l y di ssent .    

¶72 The maj or i t y cor r ect l y not es t hat  an er r or  does not  

r equi r e r ever sal  unl ess i t  af f ect s t he subst ant i al  r i ght s of  t he 

par t y seeki ng t o set  asi de t he j udgment .   Maj or i t y op. ,  ¶57.   I n 

det er mi ni ng whet her  t he er r or  i s pr ej udi c i al  or  har ml ess,  we 

appl y t he same t est  f or  har ml ess er r or  i n c i vi l  cases as i n 

cr i mi nal  cases.   Town of  Geneva v.  Ti l l s ,  129 Wi s.  2d 167,  184-

85,  384 N. W. 2d 701 ( 1986) .   Never t hel ess,  t he har ml ess er r or  

t est  i s  not  easy t o ar t i cul at e or  appl y.   See St at e v.  Hal e,  

2005 WI  7,  ¶¶60- 61 n. 9,  277 Wi s.  2d 593,  691 N. W. 2d 637.    
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¶73 As I  i ndi cat ed i n my concur r i ng opi ni on i n Hal e,  most  

const i t ut i onal  er r or s1 ar e anal yzed usi ng t he basi c har ml ess 

er r or  t est  set  f or t h i n Chapman v.  Cal i f or ni a,  386 U. S.  18,  24 

( 1967) ,  r eh' g deni ed,  386 U. S.  987 ( 1967) .   Hal e,  277 Wi s.  2d 

593,   ¶111 ( But l er ,  J. ,  concur r i ng) .   For  t hese t ypes of  er r or s,  

t he anal ysi s begi ns wi t h an eval uat i on of  t he t ype of  er r or  and 

t he har m i t  i s al l eged t o have caused i n or der  t o det er mi ne 

whet her  t he er r or  di d not  cont r i but e t o t he ver di ct  obt ai ned 

beyond a r easonabl e doubt .   I d.   The appr opr i at e st andar d f or  

such er r or s i s not  whet her  t her e i s suf f i c i ent  evi dence,  absent  

t he er r or ,  t o suppor t  t he ver di c t .   I d.  ( c i t i ng St at e v.  Weed,  

2003 WI  85,  ¶¶28- 32,  263 Wi s.  2d 434,  666 N. W. 2d 485) .    

¶74 Some er r or s ar e consi der ed " st r uct ur al "  i n nat ur e,  and 

ar e consi der ed so f undament al  and per vasi ve t hat  t hey r equi r e 

r ever sal  wi t hout  r egar d t o t he f act s or  c i r cumst ances of  t he 

par t i cul ar  case.   I d. ,  ¶110 ( c i t i ng Chapman,  386 U. S.  at  23 n. 8;  

Del awar e v.  Van Ar sdal l ,  475 U. S.  673,  681 ( 1986) ;  Neder  v.  

Uni t ed St at es,  527 U. S.  1,  8 ( 1999) ) .   These er r or s i ncl ude a 

compl et e deni al  of  counsel , 2 a bi ased t r i al  j udge, 3 r aci al  

                                                 
1 Exampl es of  such er r or s  i ncl ude t he f ol l owi ng:  

Conf r ont at i on Cl ause vi ol at i on ( Del awar e v.  Van Ar sdal l ,  475 
U. S.  673,  684 ( 1986) ) ;  i l l egal l y sei zed evi dence ( Fahy v.  
Connect i cut ,  375 U. S.  85 ( 1963) ,  and Gi l ber t  v.  Cal i f or ni a,  388 
U. S.  263 ( 1967) ) ;  t he r i ght  t o consul t  wi t h counsel  ( Sat t er whi t e 
v.  Texas,  486 U. S.  249 ( 1988) ) ;  i nvol unt ar y conf essi ons ( Ar i zona 
v.  Ful mi nant e,  499 U. S.  279 ( 1991) ) ;  and comment s on a 
def endant ' s s i l ence ( Chapman v.  Cal i f or ni a,  386 U. S.  18 ( 1967) ,  
r eh' g deni ed,  386 U. S.  987 ( 1967) ) .   

2 Johnson v.  Uni t ed St at es,  520 U. S.  461,  468 ( 1997) .  

3 Tumey v.  Ohi o,  273 U. S.  510 ( 1927) .  
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di scr i mi nat i on i n t he sel ect i on of  a gr and j ur y, 4 deni al  of  sel f -

r epr esent at i on at  t r i al , 5 deni al  of  a publ i c t r i al , 6 and a 

def ect i ve r easonabl e- doubt  i nst r uct i on. 7  I d.  ( c i t i ng Neder ,  527 

U. S.  at  8. )   

¶75 A yet  t hi r d c l assi f i cat i on of  har ml ess er r or  i nvol ves 

t he t ype of  er r or  t hat  by i t s ver y nat ur e l ends i t sel f  t o a f or m 

of  an " out come det er mi nat i ve"  appr oach.   See I d. ,  ¶¶112- 13.   

Thi s t hi r d c l ass of  er r or  i nc l udes i nef f ect i ve assi st ance of  

counsel 8 and er r or s i n j ur y i nst r uct i ons. 9  I d.   For  such er r or s,  

t he cour t  l ooks at  whet her  t her e i s a r easonabl e pr obabi l i t y  

t hat  t he j ur y ver di ct  woul d have been t he same absent  t he 

er r or . 10  I d. ,  ¶112.   A r easonabl e pr obabi l i t y  i s  one suf f i c i ent  

t o under mi ne conf i dence i n t he out come.   I d.   See al so Uni t ed 

St at es v.  Bagl ey,  473 U. S.  667,  682 ( 1985) .    

¶76 I  concl ude t hat  t he f ai l ur e t o submi t  a speci al  

ver di ct  on t he quest i on of  i nf or med consent  af t er  separ at el y 

i nst r uct i ng t he j ur y on bot h negl i gent  t r eat ment  and i nf or med 

                                                 
4 Vasquez v.  Hi l l er y,  474 U. S.  254 ( 1986) .  

5 McKaskl e v.  Wi ggi ns,  465 U. S.  168 ( 1984) .  

6 Wal l er  v.  Geor gi a,  467 U. S.  39 ( 1984) .  

7 Sul l i van v.  Loui s i ana,  508 U. S.  275 ( 1993) .  

8 St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) .    

9 Neder  v.  Uni t ed St at es,  527 U. S.  1 ( 1999) ;  Yat es v.  Evat t ,  
500 U. S.  391 ( 1991) ;  and Pope v.  I l l i noi s,  481 U. S.  497 ( 1987) .  

10 Whi l e t he bur den of  pr oof  i s nor mal l y on t he benef i c i ar y  
of  t he er r or  i n har ml ess er r or  cases,  i t  shi f t s t o t he def endant  
i n i nef f ect i ve assi st ance of  counsel  cases.   Compar e Chapman,  
386 U. S.  at  24,  wi t h St r i ckl and,  466 U. S.  at  694.  
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consent  f al l s  wi t hi n t he t hi r d c l ass of  har ml ess er r or .   I n 

l ooki ng at  t he nat ur e of  t he er r or  and t he har m i t  i s  al l eged t o 

have caused,  t he f ai l ur e t o gi ve a speci al  ver di ct  af t er  

i nst r uct i ng a j ur y on a speci f i c i ssue mor e cl osel y appr oxi mat es 

t he t ype of  er r or  i n f ai l i ng t o i nst r uct  a j ur y i n t he f i r st  

i nst ance t han ot her  t ypes of  t r i al  er r or s.   I n bot h s i t uat i ons,  

t he j ur y has been depr i ved of  cer t ai n i nf or mat i on upon whi ch t o 

base i t s deci s i on.   Si nce we cannot  l ook subj ect i vel y i nt o t he 

mi nds of  t he j ur or s11 when an er r or  occur s i n t he ver di ct  f or m,  I  

woul d appl y t he har ml ess er r or  anal ysi s adopt ed f or  j ur y  

i nst r uct i on er r or s by t he Uni t ed St at es Supr eme Cour t  i n Neder  

and by our  cour t  i n St at e v.  Har vey,  2002 WI  93,  ¶47,  254 

Wi s.  2d 442,  647 N. W. 2d 189.   I  woul d appr oach t he i nqui r y by 

l ooki ng at  whet her  t he f or ce of  evi dence,  pr esumabl y consi der ed 

by t he j ur y i n accor dance wi t h t he i nst r uct i ons,  was so 

over whel mi ng t hat  we must  concl ude t hat  t he ver di ct  woul d have 

been t he same had t he j ur y r ecei ved t he pr oper  ver di ct  f or m.   

Hal e,  277 Wi s.  2d 593,  ¶113 ( c i t i ng Yat es v.  Evat t ,  500 U. S.  

391,  404- 05 ( 1991) ,  ( But l er ,  J. ,  concur r i ng) .   

¶77 Thi s i s not  t he f i r st  t i me our  cour t  has had t o 

det er mi ne whet her  a j ur y ver di c t  coul d be suppor t ed when t he 

j ur y was f aced wi t h al t er nat i ve met hods of  pr oof .   I n St at e v.  

Cr owl ey,  143 Wi s.  2d 324,  422 N. W. 2d 847 ( 1988) ,  a j ur y f ound 

t he def endant  gui l t y of  aggr avat ed bat t er y of  a di sabl ed per son.   

I d.  at  327.   However ,  t he St at e at t empt ed t o pr ove i t s case on 

al t er nat e gr ounds,  and i t  was not  c l ear  on whi ch gr ound t he j ur y  

                                                 
11 See Yat es,  500 U. S.  at  404- 05.  
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convi ct ed.   Fi r st ,  t he St at e t r i ed t o est abl i sh t hat  t he 

def endant ' s conduct  di r ect l y cr eat ed a hi gh pr obabi l i t y  of  gr eat  

bodi l y har m.   I d.  at  328.   Al t er nat i vel y,  t he St at e cont ended 

t hat  because t he vi ct i m had a physi cal  di sabi l i t y ,  i f  t he 

evi dence est abl i shed t he def endant ' s i nt ent  was t o i nf l i c t  

bodi l y har m on a di sabl ed per son,  t hen t he def endant ' s conduct  

pr esumpt i vel y cr eat ed a hi gh pr obabi l i t y  of  gr eat  bodi l y har m.   

I d.    

¶78 Thi s cour t  concl uded t hat  when al t er nat i ve met hods of  

pr oof  r est i ng upon di f f er ent  evi dent i ar y f act s ar e pr esent ed t o 

a j ur y,  i t  i s  necessar y f or  an appel l at e cour t  t o concl ude t hat  

t he evi dence was suf f i c i ent  under  bot h of  t he al t er nat i ve modes 

of  pr oof  i n or der  t o uphol d t he ver di ct .   I d.  at  329.   Whi l e t he 

cour t  r ecogni zed t hat  i t  was uncl ear  whi ch mode of  pr oof  t he 

j ur y r el i ed upon,  t he cour t  never t hel ess r easoned t hat  i t  was 

obl i ged t o sear ch t he r ecor d i n an ef f or t  t o det er mi ne whet her  

t he evi dence was suf f i c i ent  under  each mode of  pr oof .   I d.  at  

331,  334.   The cour t  summar i zed t he r ul e t o be appl i ed as 

f ol l ows:   " [ T] he r ul e .  .  .  ' r equi r es a ver di ct  t o be set  asi de 

i n cases wher e t he ver di ct  i s  suppor t abl e on one gr ound,  but  not  

on anot her ,  and i t  i s  i mpossi bl e t o t el l  whi ch gr ound t he j ur y  

sel ect ed. ' "   I d.  at  334- 35 ( quot i ng f r om Uni t ed St at es v.  Sal es,  

725 F. 2d 458,  459 ( 1984) ) .   See al so Yat es,  354 U. S.  298;  Zant  

v.  St ephens,  462 U. S.  862 ( 1983) ;  St r omber g v.  Cal i f or ni a,  283 

U. S.  359 ( 1931) .   The cour t  ul t i mat el y concl uded t hat  t her e was 

suf f i c i ent  evi dence under  ei t her  met hod or  mode of  pr oof  t o 

sust ai n t he j ur y ' s ver di ct .   Cr owl ey,  143 Wi s.  2d at  345.   
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¶79 Si mi l ar l y,  i n St at e v.  Cal dwel l ,  154 Wi s.  2d 683,  454 

N. W. 2d 13 ( Ct .  App.  1990) ,  pet i t i on f or  r evi ew deni ed,  457 

N. W. 2d 324 ( unpub.  t abl e deci s i on)  ( 1990) ,  t he cour t  of  appeal s 

was conf r ont ed wi t h a convi ct i on f or  obst r uct i ng an of f i cer .   

The t r i al  cour t  i nst r uct ed t he j ur y t hat  t he cr i me of  

obst r uct i ng coul d be commi t t ed i n al t er nat i ve ways:  by maki ng 

mor e di f f i cul t  t he per f or mance of  t he of f i cer ' s dut i es or  by 

knowi ngl y gi v i ng f al se i nf or mat i on t o t he pol i ce wi t h i nt ent  t o 

mi sl ead.   I d.  at  690.   Ci t i ng Cr owl ey,  t he cour t  of  appeal s 

r easoned t hat  f or  t he r esul t i ng convi ct i on t o st and,  t he 

evi dence woul d have t o be suf f i c i ent  under  bot h modes of  pr oof .   

I d.  at  691.   The cour t  ul t i mat el y det er mi ned t hat  t he evi dence 

was suf f i c i ent  f or  t he j ur y t o convi ct  under  ei t her  t heor y of  

obst r uct i on and af f i r med t he convi ct i on.   I d.  at  692,  695.  

¶80 Nei t her  Cr owl ey nor  Cal dwel l  was deci ded usi ng a 

har ml ess er r or  anal ysi s.   Never t hel ess,  bot h deci s i ons pr ovi de 

an anal yt i cal  f r amewor k t hat  f i t s  wel l  under  t he har ml ess er r or  

t est .   Li ke t hi s  case,  bot h cases i nvol ve a gener al  ver di ct  even 

t hough t he j ur y  was pr esent ed wi t h al t er nat i ve gr ounds f or  

r eachi ng i t s deci s i on.   We ar e not  pr esent ed wi t h a s i t uat i on 

wher e t he ver di ct  i s  suppor t abl e on one gr ound,  but  not  anot her ,  

and i t  i s  i mpossi bl e t o t el l  whi ch gr ound t he j ur y r el i ed upon.     

I nst ead,  by det er mi ni ng whet her  t her e was suf f i c i ent  evi dence 

under  ei t her  met hod of  pr oof ,  t hi s cour t  necessar i l y  r eaches t he 

quest i on of  whet her  t he evi dence i s so over whel mi ng t hat  we must  

concl ude t hat  t he ver di ct  woul d have been t he same had t he j ur y 

r ecei ved t he pr oper  ver di ct  f or m.   See Hal e,  277 Wi s.  2d 593,  
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¶113 ( c i t i ng Yat es,  500 U. S.  at  404- 05) ,  ( But l er ,  J. ,  

concur r i ng) .   

¶81 Ampl e evi dence was of f er ed at  t r i al  t hat  Hannemann 

r ecei ved negl i gent  t r eat ment  f r om Boyson f ol l owi ng a 

chi r opr act i c adj ust ment  t o hi s l ower  back and neck.   Subsequent  

t o t he t r eat ment ,  Hannemann devel oped numbness and t i ngl i ng i n 

hi s l eg and under  hi s f oot .   Af t er  compl ai ni ng of  t he numbness,  

Boyson per f or med a second adj ust ment .   Ul t i mat el y,  Hannemann was 

unabl e t o move one si de of  hi s body and exper i enced ur i nar y 

t r act  pr obl ems.   He was admi t t ed t o t he emer gency r oom and 

di agnosed as havi ng suf f er ed a st r oke.   Hannemann' s exper t  

wi t ness t est i f i ed t hat  t he t r eat ment  per f or med by Boyson f el l  

bel ow t he chi r opr act i c st andar d of  car e because Boyson di d not  

per f or m a ser i es of  di agnost i c t est s t hat  woul d i ndi cat e whet her  

a pat i ent  was suscept i bl e t o neur ovascul ar  i nj ur y.   Whi l e t hat  

evi dence was di sput ed,  we must  r esol ve suf f i c i ency of  t he 

evi dence quest i ons i n t he l i ght  most  f avor abl e t o t he ver di ct .   

St at e v.  Bur kman,  96 Wi s.  2d 630,  643,  292 N. W. 2d 641 ( 1980) .   I  

concl ude t hat  t her e was over whel mi ng evi dence t o suppor t  t he 

j ur y ' s ver di ct  wi t h r espect  t o t he negl i gent  t r eat ment  

al t er nat i ve.  

¶82 Regar di ng i nf or med consent ,  t he evi dence was 

undi sput ed t hat  Boyson di d not  war n Hannemann t hat  chi r opr act i c 

t r eat ment  car r i ed a r i sk of  st r oke or  ot her  neur ovascul ar  

i nj ur i es.   Hannemann' s exper t  wi t ness t est i f i ed t hat  t her e wer e 

no i nf or med consent  f or ms i n t he r ecor ds.   The exper t  t est i f i ed 

t hat  i nf or med consent  shoul d i ncl ude a war ni ng t o t he pat i ent  
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t hat  one of  t he r i sks of  i nj ur y of  chi r opr act i c t r eat ment  

i ncl udes st r oke.   Once agai n,  whi l e Boyson di sput ed t he 

evi dence,  over whel mi ng evi dence i s pr esent  i n t he r ecor d t hat  

suppor t s t he j ur y ' s ver di ct  wi t h r espect  t o t he i nf or med consent  

al t er nat i ve.  

¶83 Because t he evi dence i s suf f i c i ent  under  ei t her  met hod 

of  pr oof ,  I  concl ude t hat  t he er r or  i n f ai l i ng t o submi t  a 

speci al  ver di ct  t o t he j ur y on t he quest i on of  i nf or med consent  

i s har ml ess.   I  woul d t her ef or e r ever se t he cour t  of  appeal s,  

and af f i r m t he t r i al  cour t .   Accor di ngl y,  I  r espect f ul l y 

di ssent .  
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